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| 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT |. 


No. 24,779 


ASTRO COMMUNICATION LABORATORY, 


Plaintiff-Appellee 
| 


| 
| 
| 
| 
> 


Vv. 
THE RENEGOTIATION BOARD, | 
Defendant-Appellant. 
ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
| 
BRIEF FOR THE APPELLANT 
STATEMENT OF THE ISSUES PRESENTED 
FOR REVIEW 
1. Whether the formal claim of executive privilege asserted 
by the Chairman of the Renegotiation Board should have been 
honored by the district court. 
2. Whether the district court erred in orton the 
Renegotiation Board to produce for in camera inspection the 


documents which were the subject of the formal claim of executive 


privilege. 
REFERENCES TO RULINGS 


This case has not previously been before this (Court. 


| 
The district court's order of September 25, 1970 is reproduced 
1 


at App. 37a-40a. 
1/"App." refers to e Appendix to e Briefs, ile pursuan 
o Rule 30, F.R.A.P. 
As noted below ( p- 3 ), the Board is prosecuting @ 
separate appeal (Dkt. No. 24778) from the district court's order 


of August 21, 1970 (App. 22a-2Ha). 


STATEMENT OF THE CASE 
1. Nature of the Case 
Plaintiff Astro Communication Laboratory ("Astro") is an 
electronics firm whose profits on government defense contracts 


and related subcontracts are under renegotiation pursuant to 


the Renegotiation Act, 50 U.S.C. App. 1211, et seq. (App. la-2a). 


Astro brought the instant action to enjoin the Renegotiation Board 
and its agents from continuing its renegotiation proceedings 
and to compel the Board, pursuant to the Freedom of Information 
Act, 5 U.S.C. 552, to disclose certain documents to Astro 
(App. la-21a). On August 21, 1970 the district court (1) enjoined 
the Board and its agents from continuing its renegotiation 
proceedings "until further order of this Court" and (2) ordered 
the Board to submit the requested documents to the court for 
in camera inspection (App. 22a-2ha). Thereafter, on September 17, 
1970, the Chairman of the Renegotiation Board, by affidavit, 
filed a formal claim of executive privilege with respect to certain 
documents (App. 29a-32a). On September 25, 1970, the district 
court rejected the Chairman's claim of executive privilege with 
respect to all documents for which privilege was claimed which 
"do not contain military or diplomatic information", and the court 
ordered the Board to submit those documents to it for in camera 
inspection (App. 37a-40a). 

The instant. appeal is taken from the district court's order 
of September 25, 1970 (App. 37a-40a) which (1) rejects the Chairman!s 


claim of executive privilege concerning all documents which "do 


2/The court held that the Board did not have to produce one 
Classified military document (App. 38a). 


Ae 


not contain military or diplomatic information," and (2) orders 
the Board to submit those documents to it for in camera inspection. 


The Government is prosecuting a separate appeal (Dkt. No. 24778) 


from the district court's order of August 21, 1970 (App. 22a- 


24a) which enjoins the Board and its agents from continuing the 
renegotiation proceedings "until further order of this Court. 


| 5 
2. The Functions of the Renegotiation Board Under The 


Renegotiation Act 


a. The Renegotiation Act of 1951, as amended, provides 
| 
that "sound execution of the national defense program requires 


the elimination of excessive profits from contracts made with 
the United States, and from related subcontracts," an the course 
of the "national defense program." 50 U.S.C. app. 1211. To 
effectuate the statutory objective, the Renegotiation Act 
establishes the Renegotiation Board "as an independent establish- 
ment in the executive branch of the Government.” 50 U.S.C. App. 
1217(a). The Act provides that the functions of the Renegotiation 
Board "shall be excluded from the operation of the Administrative 
Z/ the Issues presented Tn that seperate appeal —> Wie» ocee 
e propriety of the court's injunction of renegotiation proceedings -- 


is the subject of appeals in two other cases (Bannercraft 
Clothing Co., Inc. v. The Renegotiation Board, C.AiD.C. No. 246853 


David B. Lilly Co., Inc. v. The Renegotiation Board, C.A.D.C. 
No. 71-1025 . Te Board intends to seek permission to brief 
that issue in a single consolidated brief covering !all three 
cases. 


Procedure Act" except as to "the requirements of" the Public 
Information Section of the Act (i.e., the Freedom of Information 
Act, 5 U.S.C. 552). 50 U.S.C. App. 1221. 

The Renegotiation Act sets forth a number of factors which 
"shall be taken into consideration" by the Renegotiation Board 
in determining the existence and amount of excessive profits -- 
"reasonableness of costs and profits," "extent of risk of assumed,” 
"nature ana extent of contribution to the defense effort,""efficiency", j 
"character of business," and "such other factors the consideration 
of which the public interest and fair and equitable dealing may 
require, which factors shall be published in the regulations 
of the Board from time to time as adopted." 50 U.S.C. App. 1213 
(e). The regulations of the Renegotiation Board provide that 
"Reasonable profits will be determined in every case by over- 
all evaluation of the particular factors present and not by the 
application of any fixed formula with respect to rate of profit, 
or otherwise." 32 C.F.R. 1460.8. 

Under the Renegotiation Act, every contractor holding 
contracts or subcontracts subject to the Act is required to 


file with the Renegotiation Board detailed financial information 


{a Standard Form of Contractor's Report) concerning its 


renegotiable business. 50 U.S.C. App. 1215(e)(1); 32 C.F.R. 1470.3. 

The Board may then institute renegotiation proceedings with the 

contractor. 50 U.S.C. App. 1215(a). The Renegotiation Act 

directs the Board to "endeavor to make an agreement with the 

contractor or subcontractor with respect to the elimination of 

excessive profits." 50 U.S.C. App. 1215(a). If no such agreement 
Se 


is reached, the Act authorizes the Board to issue an order 
determining the amount of excessive profits. 50 U.S.C. App. 1215 
(a). Unless a petition for review is filed in the Tax Court 

of the United States, the Board's order is final and conclusive 
and is not subject to review or redetermination. 50 U.S.C. 


App. 1215(a). If the contractor files such a petition, the Act 


provides that "A proceeding before the Tax Court to finally - 


determine the amount, if any, of excessive profits shall not 


be treated as a proceeding to review the determination of 
the Board, but shall be treated as a proceeding de novo." 50 
U.S.C. App. 1218. 


b. We set forth below a summary of the manner in which the 
Renegotiatinn Board performs its functions under the Renegotiation 
Act. 
The Renegotiation Act authorizes the Renegotiation Board 
to delegate its functions to agencies established by, the Board 
and to divide the Board into divisions. 50 U.S.C. App. 1217(d), 
(e). Pursuant to this authority, the Renegotiation Board has 
established two Regional Boards. Applicable regulations provide 
that, after oh case is assigned to one of the Regional Boards for 
renegotiation, personnel employed by the Regional Board shall 


examine the Standard Form of Contractor's Report submitted by 


| 
q/The Bastern Regional Renegotiation Board in Washington, D.C.; 
Serves the eastern part of the United States. The Western 
Regional Renegotiation Board in Los Angeles, California, 
serves the western part of the United States. 


the contractor and determine what additional information is 
needed. The bulk of the necessary information is normally 
obtained by the Regional Board's personnel from the contractor 
himself, and in appropriate cases, from a plant inspection. 
32 C.F.R. 1472.3(a)-(c). After all relevant information has 
been received, the Regional Board personnel prepare, for the 
consideration of the Regional Board, a "Report of Renegotiation", 
consisting of three parts. Part I-A of the Report contains 
"pertinent finaricial schedules and other accounting data." 
Part I-B contains "the contractor's representations under the 
factors set forth in section 103(e) of the Act [50 U.S.C. App. 
1213(e)]." Part II contains "an analysis and evaluation of 
the case" and "a recommendation with respect to the amount, if 
any, of excessive profits for the fiscal year under review." 
32 C.F.R. 1472.3(d),(e). The regulations further provide that 
"a copy of the accounting section of the Report of Renegotiation 
will be furnished to the contractor upon request." 32 C.F.R. 
1472.3(da). The regulations provide generally that "Financial 
and factual information will be reviewed with the contractor 
and its agreement to the accuracy of such information will be 
obtained." 32 C.F.R. 1460.1(a). 

The regulations provide that, after "receiving and considering 


the Report of Renegotiation," the Regional Board shall make a 


"tentative determination or recommendation" with respect to an 


amount of excessive profits. 32 C.F.R. 1472.3(e). Thereafter, 
the contractor may secure a renegotiation conference with the 
Regional Board personnel assigned to the case, at which "the 
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contractor will be informed of the tentative determination 
or recommendation of the Regional Board, and of the reasons 
therefor, and will be afforded an opportunity to be heard on 
the information and data previously submitted by the 
contractor and on any other matters considered pertinent to the 
case." 32 C.F.R. 1472.3(f). 

After the renegotiation conference has been held, the 
contractor may reach an agreement as to excessive profits in 


| 
accord with the Regional Board's tentative determination or 


recommendation. If no such agreement is reached, the contractor 
| 


may secure a meeting with a panel of the Regional Board, at which 
he will be heard on all pertinent matters including "any unre- 
solved issues or matters of fact, law or accounting." The 
regulations provide that, thereafter, the panel will submit 

to the Regional Board its recommendation for final disposition 
of the case. Under the regulations, “The panel will not be 
pound or limited in any manner by any evaluation or tentative 
determination or recommendation previously made in the case." 
32 C.F.R. 1472.3(f), (h), (i). Thereafter, the Regional 

Board will make its final determination or recommendation 
regarding an amount of excessive profits which may| be "greater 
than, equal to, or less than" the amount of its original 
tentative determination or recommendation. 32 C.F.R. 1472.3(i). 


The regulations provide that the contractor is entitled, upon 


request, to "a statement of the determination" of the Regional 


Board, "of the facts used as a basis therefor, and the reasons 
for such determination." 32 C.F.R. 1472.3(i)-. 
= 7 = 


The contractor may then request the Renegotiation Board 
Stself to consider the matter. The regulations provide that, 
generally, the case will first be assigned to a division of 
the Renegotiation Board, which "will not be bound or limited in 
any manner by any evaluation, recommendation or determination 


of the Regional Board." 32 C.F.R. 1472.4(a)-(c). After receiving 


the recommendation of its division, the Renegotiation Board 


will enter its final determination which "may be in an amount 
greater than, equal to, or less than" any determination or 
recommendation by the Regional Board. 32 C.F.R. 1472.4(a). 
Thereafter, the Renegotiation Board will endeavor to enter into 
an agreement with the contractor as to the amount of excessive 
profits in accord with its final determination, and, to this end, 
will furnish him, on request, with "a summary of the facts 

and reasons upon which the determination is based." If no such 
agreement is reached, the Board will issue its order determining 
the amount of the contractor's excessive profits. 32 C.F.R. 
1472.4(a). The Renegotiation Act and the regulations further 
provide that, after the Renegotiation Board has made an order 
determining the amount of the contractor's excessive profits, 
the Board shall, at the contractor's request, furnish him "with 
a statement of such determination, of the facts used as a basis 
therefor, and of its reasons for such determination."50 U.S.C. 
App. 1215(a); 32 C.F.R. 1472.4(da). The Renegotiation Act 
provides that "Such statement shall not be used" in the Tax 


Court "as proof of the facts or conclusions stated therein." 50 


5/7As previously noted, the . contractor may Obtain from the Tax 


oar a de novo determination of excessive profits. 50 U.S.C. App. 
1218. 
= = 


U.S.C. App. 1215(a). 


3. Renegotiation Proceedings in the Instant Case 

In the instant case, plaintiff Astro Communication Laboratory 
filed with the Renegotiation Board the Standard Form of : 
Contractor's Report for the fiscal year ended September 30, 1967. 
The Renegotiation Board then instituted meneeonecion proceedings 
with Astro for that year and assigned the case to the Eastern 


| 
Renegotiation Regional Board. The Regional Board personnel, 


to whom the case was assigned, requested Astro to furnish additional 
| 

information, conducted a plant inspection, obtained performance 

reports on Astro from a number of governmental agencies and 


| 
one private contractor, and prepared and submitted to the 


Regional Board a "Report of Renegotiation." Upon its request, 


Astro was furnished with Part I-A of the Report -- viz., "pertinent 
| 


' Astro was 


financial schedules and other accounting data.' 
also subsequently furnished with Part I-B of the Report -- viz., 


Astro's own representations to the Regional Board personnel 
| 


regarding the statutory factors for determining excessive 
profits (App. lla, 19a, 30a-3la, 34a). 
| 

After receiving and considering the Report of 


Renegotiation prepared by its personnel, the Eastern Regional 


Renegotiation Board made a tentative determination that Astro 
| 


had made $225,000 in excessive profits for the year under review. 
Astro was advised of this tentative determination at a conference 
| 


with the Regional Board personnel in May 1970. | 


A meeting between the contractor and a panel of the 


ee | 


6/ 
Regional Board was then scheduled for June 1970. Thereafter, 


the panel meeting was rescheduled several times, until August 
24, 1970 (App. 3a-4a, 16a,20a). However, before the meeting 


Could be held, the district court entered an order enjoining the 


Renegotiation Board and its agents from any further renegotiation 


proceedings with Astro "until further order of this Court" 
(App. 22a-24a). The district court's order has, of course, 
prevented all further steps which may have been necessary or 
appropriate in the renegotiation proceedings, including the 
recommendation of the Regional Board panel, the final determin- 
ation of the Regional Board, the recommendation of the Rene- 
gotion Board division, the final determination of the 
Renegotiation Board, and de novo determination by the Tax 

Court (supra,pp. 5-8 ). 


4, Astrots Demand Under the Freedom of Information Act, 
and District Court Proceedings 


a. In April 1970, after being informed of the Regional 
Board's tentative recommendation and determination, Astro 


o/As noted above Pp. > under the regulations, Astro 
would, at this meeting, “be afforded an opportunity to be 

heard on all matters pertinent to the case, including any 
unreso_ved issues or matters of fact, law or accounting." 
Moreover, the panel would “not be bound or limited in any manner 
by any evaluation or tentative determination or recommendation 
previously made in the case." 32 C.F.R. 1472.3(h). 


demanded, pursuant to the Freedom of Information Act, 5 U.S.C. 
552, that the Renegotiation Board and the Eastern Regional 
Renegotiation Board supply it with all documents possessed by 
them pertaining to Astro's renegotiation for the fiscal year 


at issue in the renegotiation proceeding that was then pending 
| 


T/ 
before the Regional Board (App. 6a-8a). Astro also requested 


eee ae Astro demanded the following documents (App. Oa= 
a): 
| 
1. All documents, parts, provisions, and writings 
of every kind whatsoever constituting and forming 
a part of the Renegotiation Report for the above- 
captioned fiscal year of Astro Communications Laboratory, 
prepared in accordance with Paragraph 1472.3(d)! of 
the Renegotiation Board Regulations. 
2, All documents in the Renegotiation Board file 
or in the file of the Eastern Regional Renegotiation 
Board of the captioned fiscal year of Astro Conmunications' 
treatment, recording, reporting, control, or allocation 
of selling expenses including selling commission expense, 
advertising expense, operating loss carry-forwards, and 
corporate management fees. 


3. To the extent not already covered hereinabove, 
all documents of every kind whatsoever in the Renegotiation 
Board file or in the file of the Eastern Regional 
Renegotiation Board which constitute, comprise, relate to, 
bear upon, or discuss the "Information received" which 
is referred to in the first line under paragraph 2 of 
Addendum #1, dated March 9, 1970, which was sent to 
Astro Communications Laboratory by the Eastern Regional 
Renegotiation Board. 


4. All documents of every kind whatsoever in the 
file of the Renegotiation Board or in the file of the 
Eastern Regional Renegotiation Board which relate to, 
bear upon, discuss or explain the reasons for the order 
of the Renegotiation Board made on May 20, 1969 denying 
the request filed by Astro Communications Laboratory to 
file an untimely Application for Commercial Exemption. 


| 

5. To the extent not already covered hereinabove, 
all records, analyses, determinations, opinions, reports, 
or summaries containing, relating to, or bearing upon 
the renegotiation of Astro Communications Laboratory for 
the captioned fiscal year to the extent that such documents 
have been generated by and are in the custody of either 
the Eastern Regional Renegotiation Board or the Renegotiation 
Board. x 

= ak Ss 


that the scheduled meeting of the Regional Board panel be 
postponed until after Astro's demand for documents had been 
acted upon (App. Ja-10a). As noted above, the panel meeting 
was then postponed several times, the last scheduled date being 
August 24, 1970 (App. 3a-4a,16a). 

In July 1970, the General Counsel of the Renegotiation 
Board wrote Astro a letter setting forth: the Board's position 
that a "general or blanket request" for documents does not 


comply with the Freedom of Information Act, and that, with the 


exception of Part I-A of the Report of Renegotiation (which 


had previously been furnished to Astro), the documents sought 
by Astro were exempt from required disclosure under a 
number of specified exemptions in the Information Act (App. lla- 
l4a). 

b. Thereafter, on August 11, 1970, Astro filed the 
instant action in the United States District Court for the 
District of Columbia, seeking, under the Freedom of Information 
Act, to compel the defendant Renegotiation Board to disclose 
to Astro all "documents in possession of Defendant which relate 


to the renegotiation of Plaintiff for the fiscal year in issue" 


8/ 
(App. la-5a). Astro's complaint also sought to enjoi 


Renegotiation Board and its agents, including the Bastern 
| 

Regional Renegotiation Board, from "conducting any further 
| 


proceedings in connection with the renegotiation of Plaintiff's 


Astro demanded in its complaint (App. 2a): | 


| 

(a) Documents forming a part of the Renegotiation 
Report prepared in accordance with ™ 1472.3(d) of 
The Renegotiation Board Regulations; 

(b) Documents in the possession of the Defendant 
which relate to or analyze certain expenses of Plaintiff 
which had been disallowed or adjusted by Defendant 
in its Report of Renegotiation and Addendum No. 1 
to the Report of Renegotiation issued to Plaintiff; 

| 


| 
(ec) Documents which constitute or relate to the 
"Information Received" which is stated under paragraph 
2 of page 1 of Addendum No. 1 to the Report of 
Renegotiation and which is dated March 9, 1970, a copy 
of which is attached hereto as Exhibit B; 


(a) Documents in the possession of Defendant 
which explain or relate to the denial made by | Defendant 
in a letter dated May 20, 1969, a copy of which is 
attached as Exhibit C, denying the request of | Plaintiff 
to file untimely an Application for Commercial 
Exemption and | 


(e) To the extent not covered by paragraphs (a)- 
(a) above, documents in possession of Defendant which 
relate to the renegotiation of Plaintiff for the 
fiscal year in issue. | 


Fiscal Year 1967 until further order of this court" (App. 4a). 


The stated basis for the latter relief was that Astro needed 
access to the requested documents in order "to receive a due 
process hearing before both the Eastern Regional Renegotiation 
Board and The Renegotiation Board" (App. 4a). Astro also moved 
in the district court for a preliminary injunction against the 
continuance of iany further renegotiation proceedings by the 
Renegotiation Board or the Regional Board "pending the final 
decision of this court on Plaintiff's Complaint" (App. 17a- 
2la). Astro asserted in its motion that its inspection of the 
requested documents was "absolutely essential to the conduct of 
renegotiation for Plaintiff's Fiscal Year 1967, or Plaintiff 
will be effectively denied any reasonable administrative 

remedy and procedure as contemplated by The Renegotiation 

Act of 1951 * * *" (App. 18a). 

On August 21, 1970, the district court (Pratt, J.) entered 
an order which stated that "it is likely that Plaintiff will be 
successful in this litigation and that Defendant will be required 
to produce these documents," and that "Plaintiff will suffer 
irreparable injury if the documents are not produced prior to 
completion of the renegotiation proceedings" (App. 22a-24a). 
The court's order: (1) enjoined the Renegotiation Board and 
its agents "from continuing with the renegotiation proceedings” 
involving Astro "until further order of this Court" and (2) 
directed the Renegotiation Board, within 30 days, to submit to 
the court for in camera inspection "all documents which it 
objects to turning over to the Plaintiff, with a statement of 


Se 


the reasons for each such objection" (App. 23a-2ha). 

On September 21, 1970, the Renegotiation Board filed with 
the district court a response to the court's order of August 21, 
1970 (App. 33a-35a). With its response, the Board submitted 
to the court "the bulk of the Renegotiation Board's file 
pertaining to the renegotiation of plaintiff" (App. 34a). The 
Board stated that it had "no objection to transmitting any" of 
these documents to Astro outside the provisions of the Freedom 
of Information Act "since the documents are plaintiff's sub- 
missions to the Renegotiation Board and related factual 


materials pertaining to plaintiff's commercial, financial and 


S) | 
other business activities" (App. 34a). The Board stated, however, 


9/The Board also stated that it did not interpret; Astro's request, 
or the court's order, to cover certain federal income tax returns 
(whose divulgence constitutes a crime, 26 U.S.C. 7213(a)), @ 
statement from the Internal Revenue Service to thre Board, and 
one deletion from a performance report pertaining to another 
person (App. 33a). The Board stated, however, that "if the Court 
desires to examine the tax returns and statement’, the Board 
would "endeavor to submit them to the Court as promptly as 
possible" (App. 33a). | 

As noted above, the Board stated that, in turning the bulk 
of the file over to Astro, it was acting outside the requirements 
of the Freedom of Information Act (App. 34a). THereafter, 
Astro stipulated and agreed that, in view of the [fact that the 
Board had disclosed these materials to it, Astro's lawsuit 
pertaining to those documents "be and the same hereby is declared 
moot" (App. 36a). 

Thus, as previously noted ( ~ ©. a was Renegotiation 
Board has now turned over to Astro Parts I-A (the accounting 
section) and I-B (Astro's own assertions) of the |Report of 
Renegotiation. Astro has also received various factual 
materials, together with performance reports on Astro from a 
number of governmental agencies. In addition, as noted below 
( pp.19-21), The Renegotiation Board is turning over to Astro a 
performance report on Astro made by Sylvania Electronic Systems - 
The few deliberative documents (numbering 34. pages) which are 
still at issue on this appeal are the subject of argument infra, 


pp. 21-44. 
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that certain other documents could not be disclosed to plaintiff 

and were not subject to in camera inspection (App. 34a). 

Those documents are described in the affidavit and claim of 

privilege made by the Chairman of the Renegotiation Board, which 

was concurrently filed with the district court (App. 29a-32a). 
In his affidavit and claim of privilege, dated 

September 17, 1970, Mr. Lawrence E. Hartwig, the Chairman of 

the Renegotiation Board, stated that he had examined and was 

familiar with the documents in the Board's file pertaining to 

Astro's renegotiation for the fiscal year ended September 30, 

1967 (App. 29a). Mr. Hartwig then described those documents 

in the “internal records of the Board" as to which he was 


asserting "executive aed as the ground for nondisclosure 
10 
* * *" (App. 30a, 32a). Mr. Hartwig described these documents 


as follows (App. 30a-32a): 


[4] A. Part II of the Report of Renegotiation. 
This Part II is the renegotiator's evaluation of the 
case. It consists of his analysis and evaluation 
of the case in the light of the factors required to 
be taken into consideration by the Renegotiation 
Act of 1951 (50 U.S.C. App. 1213(e)); his opinions 
of the contractor's contentions; and his recommendations 
to his superior and to the Regional Renegotiation Board, 
for the determination with respect to the existence of 
the amount of excessive profits, if any. 


B. Intragovernmental communications consisting 
of informal memoranda and reports, and comments, 
containing an expression of views, opinions and 
recommendations of the personnel of the Board. * 
Clearly, if this Board is to receive frank recommendations 
and suggestions from its staff, such documents including 
Part II of the Report of Renegotiation, must be immune 
from public disclosure. Any impairment of the free-flow 


O/As noted above peed » the Board has turned over to Astro 
"the bulk"of its file pertaining to Astro's renegotiation. 


* Consisting of a total of 16 documents [footnote in Hartwig 
Affidavit]. 
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of comments, recommendations and- suggestions in 
this regard would adversely affect the ability 
of the Board to carry out its mandate under the 
Renegotiation Act. 


Cc. A report submitted by a defense contractor 
relating to the performance of plaintiff's subcontracts. 
This report was furnished by the ‘contractor only after 
an assurance was given to the reporting contractor by 
the Renegotiation Board that the report would ibe 
kept confidential and would be used only for the purpose 
of evaluating the performance of the plaintiff. In 
making this assurance, the Board relied upon the rulings 
of the Tax Court that materials submitted to the Board 
are irrelevant in the de novo proceeding, to which 
the contractor is entitled, in the Tax Court. | The 
Board lacks subpoena power and if assurances of 
confidentiality were not given, in my opinion; the 
Board's ability to obtain factual information | 
relating to the performance of contractors would be 
impaired. Moreover, the disclosure of the report 
in the instant case would constitute a breachiof the 
Board's assurance of confidentiality given in| connection 
with the furnishing of the document. 


D. A document classified as confidential by a 
military department, which is specifically required by 
Executive Order 10501 (18 F.R. 7049) to be held in 
confidence in the interest of the national defense. 


Mr. Hartwig further stated that (App. 32a): 

5. After examining each category of documents 
for the purpose of determining whether any of! them 
may be made available to the plaintiff, to the public 
or to the court I have, with the approval of the 
Renegotiation Board, determined that it would be 
injurious to the public interest to disclose the 
contents of such documents to the court for in camera 
inspection or to the plaintiff for examination. in the 
exercise of my responsibilities as Chairman of the 
Renegotiation Board, I therefore respectfully assert 
executive privilege as the ground for nondisclosure 
of these documents. 


On the basis of Mr. Hartwig's affidavit and claim of 
privilege, the Renegotiation Board, on September 22, 1970, moved 
in the district court for an order deleting any requirement 
in the court's order of August 21, 1970 that the Board submit 
for in camera inspection those documents which were the subject 
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of Mr. Hartwig's formal claim of executive privilege (App. 25a- 
28a). On September 25, 1970, the district court entered an 
order in which it stated that "A claim of Executive Privilege 
as a basis for refusing to make documents available for 
inspection and copying under the Freedom of Information Act is 
not sustained by its mere assertion by the Chairman of the 
Defendant, The Renegotiation Board" (App. 39a). 

The court's order further stated that the documents described 
in paragraphs 4A, 4B and 4C of Mr. Hartwig's affidavit (supra, 
pp.16-17)"do not’ contain military or diplomatic information 


and their submission to the Court for in camera inspection will 


not jeopardize the national defense or the national security" 
ai 


(App. 38a) The court's order directed the Renegotiation Board 
to submit those documents to it for in camera inspection within 
10 days “along with a memorandum explaining those portions of 
the documents which Defendant contends deal with recommendations 
as to policies which should be pursued by the Defendant Board 
or recommendations as to decisions which should be reached by 
it and justification of Defendant's claim that these portions 
of the documents, should not be made available to the Plaintiff" 


(App. 392). 


ii/The district court further ruled that (App. 38a): 


1. The document described in the Hartwig 
Affidavit in paragraph 4 D as classified as confidential 
by a military department need not be produced to the 
Court for in camera inspection since it is exempt 
from disclosure pursuant to 5 U.S.C. § 552(b)(1). 


Se 


As noted above, the instant appeal is taken from the 
foregoing district court order of September 25, 1970. On 
October 1, 1970, the district court granted the Renegotiation 
Board's motion for a stay of that order until completion of 


this appeal (App. 4la-42a). 


c. As previously noted, the bulk of the factual and 


accounting data upon which the Regional Board and the Renegotiation 
Board rely in making their evaluation of excessive profits are 
normally furnished by the contractor himself. In certain 
instances, performance reports on the contractor are obtained 
from private contractors with whom the contractor has done 
business. Neither the Renegotiation Board nor its Regional 
Boards possess subpoena power. Private contractors who furnish 
performance reports are customarily assured that "your reply 
will be protected in accordance with Part 1480 of the 
Renegotiation Board Regulations" (Renegotiation Board Standard 
Form). Part 1480 of the Board's Regulations exempts from 
public disclosure "Reports * * * from any contractor, providing 
information to the Board for renegotiation purposes with 
respect to the performance of any contract or subcontract." 
32 C.F.R. 1480.9(b)(2). Since September of 1970, the 
Renegotiation Board has followed the practice of asking private 
contractors if they will, pursuant to the request of the 
contractor whose profits are under renegotiation, consent to the 
release of the performance reports furnished by them under the 
foregoing pledge of confidentiality. If such consent is given, 
the Board, acting outside the requirements of the Freedom of 
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Information Act, makes the performance report available to 

the contractor who has requested such report. If the reporting 
contractor objects to release of the performance report, the 
Renegotiation Board continues to maintain the report in 
confidence. 


In the instant case, the Renegotiation Board did solicit 


from Sylvania Electronic Systems a performance report relating 


to renegotiable business between Sylvania and Astro. That 
performance report was solicited from Sylvania under the Board's 
customary pledge that "your reply will be protected in accordance 
with Part 1480 of the Renegotiation Board Regulations." In 

view of this pledge of confidentiality, the Board originally 
refused to disclose Sylvaniats performance report to Astro, 

and the Board's Chairman, Mr. Hartwig, made a formal claim of 
executive privilege with respect to the report (App. 31a-32a). 
Subsequent to the taking of this appeal, however, pursuant to 
its recent change of policy, the Board asked Sylvania whether 

it would consent to the Board's release of the report to Astro. 
Since Sylvania has now given such Pe Board, acting 
outside the requirements of the Freedom of Information Act, is 


: _13/ 
making the performance report available to Astro. 


l2/The Renegotiation Board informs us that, by contrast, some 


reporting contractors and subcontractors have objected to the 
release of their performance reports in other cases. 


13/A copy of our transmittal letter to Astro's attorney is 
appended to this brief, infra, p. la. 
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Since the Renegotiation Board is now turning over to Astro 
the performance report desired by it, it would seen that the 
issue of Astro's legal right to obtain the document is now moot. 
See Ackerly v. Ley, 137 U.S. App. D.C. 133, 420 F.2d 
1336, 1339-1340 (C.A.D.C., 1969). In these circumstances, we are 
requesting this Court to vacate as moot so much of the district 
court's order as relates to the performance report. United 
States v. Munsingwear, 340 U.S. 36 asset We set forth 
below our argument with respect to Part II of the Report of 
Renegotiation and the other deliberative documents, which the 
Board continues to maintain in confidence. 
ARGUMENT 
i. | 
THE FORMAL CLAIM OF EXECUTIVE PRIVILEGE ASSERTED 
BY THE CHAIRMAN OF THE RENEGOTIATION BOARD 
CONCERNING PART II OF THE REPORT OF RENEGOTIATION 
AND OTHER DELIBERATIVE DOCUMENTS SHOULD HAVE 
BEEN HONORED BY THE DISTRICT COURT. 


In V.E.B. Carl Zeiss, Jena v. Clark, 128 U.S. App. D.C. 


10, 384 F.2a 979, certiorari denied, 389 U.S. 952 (1967). this 
| 


Court (per Edgerton, Burger and Wright, JJ.) affirmed a judgment 


honoring a claim of executive privilege "for the reasons stated 
| 


in" the district court opinion (Carl Zeiss stiftun, v. V.E.B. 

Carl Zeiss, Jena, 40 F.R.D. 318 (1966)). In the district court 
opinion in Zeiss, Judge Spottswood W. Robinson Itz defined the doctrine 
executive privilege in the following terms (40 F.R.D. at 32h): 


"Executive privilege is a phrase of release from 
requirements common to private citizens or organizations" -- 
I47If this Court should rule that, in view of the recurring 
nature of the problem, the issue of the performance report is 
not moot, we wish to reserve the right to brief and argue our 
contention that the district court erred in not holding that the 
performance report is exempt from disclosure. 
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an exemption essential to discharge of highly important 
executive responsibilities. While it is agreed that the 
privilege extends to.all military and diplomatic 
secrets, its recognition is not confined to data 
qualifying as such. Whatever its boundaries as to other 
types of claims not involving state secrets, it is 


well established that the privilege obtains with 
respect to intra-governmental documents reflectin 
advisory opinions, recommendations and deliberations 
comprising part of a process by which governmental 
aecisions and policies are formulated. ootnotes 
omitted; emphasis added. 
Judge Robinson's opinion in Zeiss relied, inter alia, on 
Boeing Airplane Co. v. Coggeshall, 108 U.S. App. 106, 280 
F.2d 654, 660 (1960), where this Court specifically held that a 
claim of executive privilege by the Renegotiation Board would 
be "well founded" to the extent that "the documents deal with 
recommendations as to policies which should be pursued by the 
Board, or recommendations as to decisions which should be reached 
by gto meth 
Judge Robinson's opinion in Zeiss, supra, also elaborated 
the reasons supporting the well-established privilege for 


documents reflecting the deliberative or decision-making 


process (40 F.R.D. at 324-325) : 


* * * the privilege subserves a preponderating 
policy of frank expression and discussion among 
those upon whom rests the responsibility for making 
the determinations that enable government to 
operate, and thus achieves an objective akin to those 
attained by other privileges more ancient and common- 
place in character. Nowhere is the public interest 
more vitally involved than in the fidelity of 
the sovereign's decision- and policy-making resources. 


* * * * * 


To the extent that such communications may 
later be serutinized by others, the communicative 
process itself becomes embarrassed. * * * Freedom 
of communication vital to fulfillment of the aims of 
wholesome relationships is obtained only by removing 
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the specter of compelled disclosure. * * * ([G]overnment, 
no less than the citizen, needs open but protected 
channels for the kind of plain talk that is essential 
to the quality of its functioning [footnotes omitted]. 


Judge Robinson went on to emphasize (40 F.R.D. at 325-326) 


| 
that, "as important as are these considerations, the cases, 


analyzed critically, demonstrate that the immunity of intra- 


governmental opinions and deliberations also rests upon another 


1 


policy of equal vitality and scope," viz.: 

The judiciary, the courts declare, is not authorized 

"to probe the mental processes" of an executive 

or administrative officer. This salutary rule forecloses 
investigation into the methods by which a decision is 
reached, the matters considered, the contributing 
influences, or the role played by the work of others -- 
results demanded by exigencies of the most 

imperative character. No judge could tolerate an 
inquisition into the elements comprising his) decision -- 
indeed, "[s]Juch an examination of a judge would be 
destructive of judicial responsibility" -- and by the 
same token "the integrity of the administrative 

process must be equally respected." Identically potent 
reasons dictate that protection no less extensive be 
afforded the processes by which the Attorney General's 
responsibilities for decisional and policy formulations, 
legal or otherwise, are discharged [footnotes omitted]. 


Judge Robinson then summarized the nature of the privilege as 
follows (40 F.R.D. at 326): 


Inextricably intertwined, both in purpose and 
objective, are these two principles. The rule 
immunizing intra-governmental advice safeguards free 
expression by eliminating the possibility of outside 
examination as an inhibiting factor, but expressions 
assisting the reaching of a decision are part of the 
decision-making process. Similarly, the so-called 
"nental process rule” impresses the stamp of secrecy 
more directly upon the decision than upon the advice, 
put it extends to all phases of the decision-making 
process, of which the advice is a part. Each rule 
complements the other, and in combination they 
operate to preserve the integrity of the deliberative 
process itself. It is evident that to demand 
pre-decision data is at once to probe and imperil that 
process [footnotes omitted]. 
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The foregoing understanding of the nature of executive 
privilege was subsequently reaffirmed by this Court in 
Freeman v. Seligson, 132 U.S. App. D.C. 56, 405 F.2d 1326, 1339 
(1968), where Judge Robinson (then Circuit Judge) laid down the 
following general guidelines: 


. Affidavits furnished by the Secretary assert that 
many of the papers sought, including importantly those in 
the Department's investigative files, contain intra- and 
inter-agency advisory opinions and recommendations 
submitted for consideration in the performance of decision- 
and policy-making functions. This claim, if appropriately 
advanced and supported, would preclude disclosure of 
these documents. In Boeing Airplane Co. v. Coggeshall, 
we held that recommendations as to Renegotiation Board 
decisions and policies were protected against normal 
production requirements. Later, in Machin v. Zuckert, we 
held similarly that memoranda reflecting recommendations 
and deliberations on Air Force policy were immune from 
revelation. Still more recently, V.E.B. Carl Zeiss, 

Jena v. Clark affirmed without opinion a ruling that 

"the privilege obtains with respect to intragovernmental 
documents reflecting advisory opinions, recommendations 
and deliberations comprising part of a process by which 
governmental decisions and policies are formulated". * * * 
[footnotes omitted]. 


Thus, the decisions of this Court clearly establish that the 
executive privilege fully applies to, and protects ,documents 


reflecting the deliberative or decision-making process. Judge 


' Spottswood Robinson's opinion in Zeiss, supra, also establishes 


the formal prerequisites for the assertion of executive privilege 
(40 F.R.D. at 326 and fn. 33): 


The formal prerequisites for assertion of 
executive privilege are specified in United States 
v. Reynolds, [345 U.S. 1 (1953)] * * * ,as follows: 
"The privilege belongs to the Government and must be 
asserted by it; it can neither be claimed nor waived 
by a private party. It is not to be lightly invoked. 
There must be a formal claim of privilege, lodged by 
the head of the department which has control over the 
matter, after actual personal consideration by that 
officer.” (345 U.S. 7-8, 73 S. Ct. at 532). 


Ol 


Judge Robinson further noted that (40 F.R.D. at 327, shay Si5))) 5 
While Reynolds involved military secrets! 
subsequent decisions have uniformly applied the 
guidelines it expressed irrespective of the partic- 
ular kind of executive claim advanced. * * * | 
3. | 
Notwithstanding the foregoing principles, the district 
court in the instant case refused to honor the formal claim of 
executive privilege asserted here by the Chairman of the 
Renegotiation Board regarding Part II of the Report of Renegotiation 
and other deliberative documents. The court stated that "A 
claim of Executive Privilege as a basis for refusing to make 
documents available for inspection and copying under the Freedom 
of Information Act is not sustained by its mere assertion by 
the Chairman of the Defendant, the Renegotiation Board" (App. 
39a). However, in so ruling, the district court disregarded the 
fact that the affidavit submitted by Mr. Hartwig, Chairman of 


the Renegotiation Board, clearly and affirmatively established 


that the doctrine of executive privilege was properly invoked 


with respect to these documents. 


Initially, we note that Mr. Hartwig's affidavit clearly 


defined the nature of the documents retained. Mr « Hartwig 


explained that Part II of the Report of Renegotiation is (App. 30a- 


31a): 


x * * the renegotiator's evaluation of the case. 
It consists of his analysis and evaluation of the case 
in the light of the factors required to be t ken into 
consideration by the Renegotiation Act of 19 1 (50 
U.S.C. App. 1213(e)); his opinions of the contractor's 
contentions; and his recommendations to his superior 
and to the Regional Renegotiation Board, for | the 
determination with respect to the existence of the 
amount of excessive profits, if any. 
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Mr. Hartwig's affidavit also defined the remaining documents 
as consisting of "Intragovernmental communications consisting 
of informal memoranda and reports, and comments, containing 
an expression of views, opinions and recommendations of the 
personnel of the Board" (App. 31a). 

As thus defined, Part II of the Report of Renegotiation 


and the remaining deliberative documents clearly come within 


the scope of the privilege as established by decisions of this 
Court (supra,pp.21-25). As Mr. Hartwig stated (App. 31a): 

Clearly, if this Board is to receive frank 

recommendations and suggestions from its staff, 

such documents including Part II of the Report 

of Renegotiation, must be immune from public 

disclosure. Any impairment of the free-flow of 

comments, recommendations and suggestions in this 

regard would adversely affect the ability of the 

Board to carry out its mandate under the Renegotiation 

Act. 

Mr. Hartwig went on to state that, after examining each category 
of documents, he had determined, in his capacity as Chairman 

of the Renegotiation Board, that "it would be injurious to the 
public interest to disclose the contents of such documents to the 
court for in camera inspection or to the plaintiff for examination" 
(App. 32a). 

Thus, contrary to the district court's belief, the Government's 
invocation of executive privilege for deliberative documents in 
this case does not rest upon "mere assertion." Rather, the head 
of the executive agency involved submitted an affidavit which 
"not only defines the documents retained so as to bring them well 
within the scope of the privilege, but also incorporates his 
assessment, upon personal consideration, of the consequences of 


= sc 


their production." Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, 


Jena, supra, 40 F.R.D. at 326. Nor can there be any doubt that 
there was full compliance with "the formal prerequisites for 
assertion of executive privilege * * * ." Id. at 326, fn. 33.2 

In sum, as the decisions of this Court establish (supra, 
pp. 21-25), one of the principal objectives of the doctrine of 
executive privilege is to safeguard the free-flow of comments , 
recommendations and suggestions by agency personnel -- by granting 
immunity from outside disclosure to the agency's decision-making 
and other deliberative documents. The affidavit of the head 
of the agency involved in this case (the Chairman of the Renegotiation 
Board) establishes that, if the decision-making and other 
deliberative documents of the Renegotiatim Board at issue here 


were not immunized against outside disclosure, the integrity of 


the Board's administrative process would be violated, and the 


ability of the Board to fulfill its vital public purposes 


would be severely hampered. 


c. | 


As just seen, Mr. Hartwig's affidavit properly invoked and 


established the meritorious character of the claim of executive 


at artwig's a avit establishes that: (1) the privilege 

had been asserted by the Government; (2) the privilege was 

not "lightly invoked";and (3)there was "a formal claim of privilege, 
lodged by the head of the department which has control over the 
matter, after actual personal consideration by that officer." 

Clark Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena,” supra , 40 F.R.D. 
ats NEWS SE ] 


privilege for Part II of the Report of Renegotiation and other 


deliberative documents of the Renegotiation Board. There are 


no counteravailing considerations in this case which should 
preclude the Court from honoring the claim. 

In the first place, there is no occasion to weigh the 
interests protected by the privilege against any claim by Astro 
that it has a strong need for examination. In Boeing Airplane 
Co. v. Coggeshall, supra, 280 F.2d 654, and Machin v. Zuckert, 

114 U.S. App. D.C. 335, 316 F.2d 336, certiorari denied, 375 U.S. 
896 (1963), this! Court did to some extent weigh the Government's 
need for confidentiality against the need for disclosure. However, 
it did this with respect to documents of a factual nature or 
reports from persons outside the Government. With respect to 
internal government documents dealing with recommendations as to 
policies which should be pursued or decisions which should be 
reached, this Court flatly held that such documents were privileged, 


16/ 
without engaging in a weighing approach. _ 


l6/As the Court stated in Boeing (250 F.2d at 0-061 ): 


To the extent that the documents deal with recommendations 
as to policies which should be pursued by the Board, 

- or recommendations as to decisions which should be 
reached by it, the claim of privilege is well founded. * * * 


But the files of the Board may well contain in- 
vestigatory! or other factual reports by Board employees, 
or reports and recommendations from persons outside the 
Board, which are relevant to a determination of excess 
profits. Investigatory or factual reports not containing 
state or military secrets -- and the Government does 
not suggest that any such secrets are here involved -- 
have not ordinarily,without more, supported claims of 
privilege [footnote omitted]. 


It was in regard to this latter category of documents that the 
(to be continued). 
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Moreover, even if we assume that the privilege for 


deliberative or decision-making documents could be outweighed . 
| 


16/con 

Court weighed "the effect [of disclosure] on the Board" against 
eee of this information to the Tax Court" (280 F.2d 
at 661). 

In Machin v. Zuckert, supra, Machin sought the production 
of an entire Air Force investigative report or file relating to 
an aceident. A portion, and only a portion, of that file or 
report contained the reports and factual findings) of mechanics 
who had investigated the accident. This Court's statement that 
Machin might be entitled to some documents, referred exclusively 
to the mechanics' reports and not to any other documents in the 
Air Force file which Machin sought. The Court's holding in 
Machin was as follows (316 F.2d at 339-340): 


Insofar, therefore, as the subpoena sought to 
obtain testimony of private parties who participated 
in the investigation, we agree with the District Court 
that such information in the hands of the Government 
is privileged. The privilege extends to any conclusions 
that might be based in any fashion on such privileged 
information. Also, a recognized privilege attaches 
to any portions of the report reflecting Air Force 
deliberations or recommendations as to policies that 
should be pursued. * * * 


The parties, in argument before us, have treated 
the investigative report as a unit that should either 
be entirely disclosed or entirely suppressed. From 
our review of the case, however, it appears |to us 
that certain portions of the report could be revealed 
without in any way jeopardizing the future success of 
Air Force accident investigations. We refer to the 
factual findings of Air Force mechanics who examined the 
wreckage * * * [footnote omitted]. | 


In Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena, supra, 
4O F.R.D. a > vudge Robinson assumed, without deciding, t 
the privilege could be outweighed, but held that, on the facts 
before him, claimant's need for production was insufficient to 
overcome the privilege. 


17/ 
in a particular case, Astro has made no showing of need sufficient 


to overcome the privilege. As previously noted ( P- 15), 

the Renegotiation Board in the instant case has turned over to 
Astro "the bulk" of its files, including Parts I-A (the 

accounting section) and I-B (Astro's own assertions) of the 

Report of Renegotiation, various factual materials, and performance 
reports on Astro. Astro can have no legitimate need for the 
deliberative documents which have been withheld (supra,pp.16-17 ). 
As Judge Robinson noted in Carl Zeiss Stiftung v. V.E.B. Carl 
Zeiss, Jena, Supra, 4O F.R.D. at 329, any use by a litigant of 
such deliberative materials "would clearly violate the established 
rule * * * forbidding investigation into the processes by which 


decisions and policies are formulated." See also Norris & 


Hirshberg v. Securities and Exchange Commission 82 U.S. App. 
Birsnoers SS eee eee eee VOU SSLON 


D.C. 32, 163 F.2d 689, 691, 693 (C.A.D.C., 1947), certiorari 
denied, 333 U.S. 867 (1948), where this Court held that the 


Securities and Exchange Commission did not err in failing to 


s note elow (p. 43, fn. ), the Board in this case urges that 
Mr. Hartwig’s affidavit also established that the withheld 
deliberative documents are exempt from disclosure under the Freedom 
of Information Act as "* * * intra-agency memorandums * * * which 
would not be available by law toa party other than an agency 
in litigation with the agency * * *" (5 U.s.c. 552(b) (5)). Insofar 
2s that Exemption is concerned, it is clear that any alleged 
"need" for the documents by Astro is entirely irrelevant since, 
under the Information Act, "any person" is entitled to non-exempt 
and non-privileged documents regardless of need, and no person 
who proceeds under the Act may, by simply asserting a special need, 
obtain greater rights than members of the public who have no special 
need. H. Rept. No. 1497, 89th Cong., 2d Sess., pp. 1-2, 8 (1066) ; 
Sen. Rept. No. 813, 89th Cong., 1st Sess., p. 5 (1965). Indeed, 
in our view, the irrelevance of need under the Information Act 
also extends generally to claims of executive privilege asserted 
in defense to Information Act suits. 
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certify, as part of the administrative record to be judicially 
reviewed, "a summary or digest of the testimony and exhibits, 
prepared by the Commission's staff," since "Briefs, and memoranda 
made by the Commission or its staff, are not part of the record." 


The Court further stated (163 F.2d at 693): 

An administrative agency * * * may utilize the 
services of subordinates to sift and analyze the f 
evidence received by the trial examiner and subsequent 
use by the agency of the written resume of that 
sifting and analyzing is a part of its internal 
decisional process which may not be probed on; appeal. 


As the summary is said to have been prepared by 
employees simply to aid in the Commission's examination 
of the record, its use appears to have been part of the 
Commission's decisional procedure. * * * [footnotes 
omitted}. 18/ 


A party's illegitimate desire to probe the mental processes 


of an administrative agency is, of course, different from his 
nd see Unite tates v. Morgan, 313 U.S. 409, Te 9 


| 
* * *[T]he short of the business is that the 
Secretary should never have been subjected to this 
examination. The proceeding before the Secretary 
"has a quality resembling that of a judicial 
procee oe Morgan v. United States, 298 U.S. 

68, 480. Such an examination of a judge would be 
destructive of judicial responsibility. We have 
explicitly held in this very litigation that "it 
was not the function of the court to probe the mental 
processes of the Secretary." 304 U.S. 1, 18. Just 
as a judge cannot be subjected to such a scrutin 
compare +5 erweather Vv. ae 195 U.S. 270 "306-07, 
so Ens Integrity of the administrative process must 

e equa respected. See cago : ~ RY. CO. Ve 

cock, De 5, 593. It weil bear repeating 
that although the administrative process has had a 
different development and pursues somewhat different 
ways from those of courts, they are to be deemed 
collaborative instrumentalities of justice and 
the appropriate independence of each should be respected 
by the other [emphasis added]. 
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legitimate interest in examining the agency's opinion explaining 
its decision. Thus, while Astro has no legitimate interest in 

the analysis, evaluation, opinions, recommendations, suggestions, 
and views of the Regional Board personnel -- which are reflected 


in the deliberative documents which are the subject of the claim 


of executive privilege (supra, pp-16-17 ) -- the regulations 


specifically provided that, after the Regional Board reached 
its tentative determination or recommendation, Astro was 
entitled to secure a conference with the Regional Board personnel 
at which Astro would "be informed of the tentative determination 
or recommendation of the Regional Board, and of the reasons 
therefor * * *" (32 C.F.R. 1472.3(f)). In the instant case, 
Astro did request and was given such a conference Gupra,p.9 ). 
Moreover, the tentative determination or recommendation of 
the Regional Board is merely preliminary to, and has absolutely 
no effect upon, subsequent renegotiation proceedings. The next 
step in those proceedings (which the district court enjoined) 
would be a recommendation by a panel of the Regional Board, who, 
by regulation, "will not be bound or limited in any manner by any 
evaluation or tentative determination or recommendation previously 
made in the case" (32 C.F.R. 1472.3(h), (i)). Thereafter, the 
Regional Board would make its final determination or recommendation 
regarding an amount of excessive profits which may be "greater 
than, equal to, or less than" the amount of its original tentative 
determination or recommendation (32 C.F.R. 1472.3(i)). The next 
step would be a recommendation by a division of the Renegotiation 
Board, which, by regulation, "will not be bound or limited in any 
aca = 


manner by any evaluation, recommendation or determination of the 
Regional Board" (32 C.F.R. 1472.4(b)). Finally, the Renegotiation 
Board would make its final determination which, by regulation, 
"nay be in an amount greater than, equal to, or less than the 
amount of any determination or recommendation by the Regional 
Board" (32 C.F.R. 1472.4(d)). Moreover, the regulations provide 


that, in an effort to reach an agreement with the contractor on 


the basis of its determination, the Board shall furnish him with 


"a summary of the facts and reasons upon which the determination 
is based"; and that, if no such agreement is reached, the Board 
shall enter its order determining the amount of excessive profits 
and furnish the contractor, on request, "with a statement of such 
determination, of the facts used as a basis therefor, and of its 
reasons for such determination." 50 U.S.C. App. 1215 (a); 32 C.F.R. 
1472.4(a). : 

In short, Astro's interests in a just determination of 
excessive profits are clearly protected by the extensive 
renegotiation proceedings which follow the tentative determination 
or recommendation by the Regional Board. Astro thus can have no 
legitimate interest in inspecting the deliberative documents of 
Regional Board personnel which are used to assist the Regional 
Board in making its tentative recommendation or determination. 

If there were any doubt on the matter, it would be resolved 


by the provisions in the Renegotiation Act for a de novo 


proceeding before the Tax Court to redetermine the contractor's 
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19/ 
excessive profits. 50 U.S.C. App. 1218. The Supreme Court has 


consistently held that the foregoing statutory provisions amply 
protect a contractor's interest, and that any alleged defects in 
the renegotiation proceedings which precede de novo Tax Court 
determination provide no legal cause for complaint. Thus, in Lichter 
United States, 334 U.S. 742 (1948), the Supreme Court upheld 

a determination of excessive profits notwithstanding a claim that 
the renegotiation procedures deprived the contractor of his right 
to a hearing. The Court held that (334 U.S. at 791): 


* * * Consistent with the primary need for speed 
and definiteness in these matters, the original 
administrative determinations by the respective 
Secretaries or by the Board were intended primarily as 
renegotiations in the course of which the interested 
parties were to have an opportunity to reach an agreement 
with the Government or in connection with which the 
Government, in the absence of such an agreement, might 
announce its unilateral determination of the amount of 
excessive profit claimed by the United States. This 
initial proceeding was not required to be a formal 
proceeding producing a record for review by some other 
authority. In lieu of such a procedure for review, the 
Second Renegotiation Act provided an adequate opportunity 
for a redetermination of the excessive profits, if any, 
de novo by the Tax Court. "The demands of due process 
do not require a hearing at the initial stage or at any 
particular point or at more than one point in an 
administrative proceeding so long as the requisite 
hearing is: held before the final order becomes effective." 
* % 


And in Aircraft & Diesel Corp. v. Hirsch, 331 U.S. 752 (1947), 

the Supreme Court held that the de novo Tax Court determination 
provided an adequate remedy notwithstanding a claim that the Board's , 
determination of excessive profits was "based in part at least on 
information said to have been obtained from 'governmental and other 


reliable sources' which the appellant has had no opportunity to examin 


19/Under the Act, the Renegotia tion Board's statement of determinatio 


facts and reasons (supra,p. 33 ), "shall not be used” in the Tax 
Court as "proof of the facts or conclusions stated therein." 50 U.S.C.4 


App. 1215(a). a 


or rebut." 331 U.S. at 758-759, fn. 12, and 717-780. 
TE | 


THR DISTRICT COURT ERRED IN ORDERING THE 
RENEGOTIATION BOARD TO PRODUCE FOR IN 
CAMERA INSPECTION PART II OF THE REPORT 
GF RENEGOTIATION AND OTHER DELIBERATIVE 
DOCUMENTS. 


A. 

In Point I, supra, we demonstrated that the Chairman of the 
Renegotiation Board properly invoked and established the meritori- 
ous character of the claim of executive privilege for Part II of 
the Report of Renegotiation and other geliberative documents of 
the Renegotiation Board, and that the district court erred in 
failing to honor the Chairman's appropriate claim of executive 
privilege. We now demonstrate that the district court further 
erred in ordering in camera inspection of those documents. 

The district court justified its order for in camera inspec- 
tion on the ground that the deliberative documents involved 
here "do not contain military or diplomatic information and their 
submission to the Court for in camera inspection will not jeopard- 
ize the national defense or the national security” (App. 38a )- 
But this ruling directly conflicts with the decision of this 
Court in V.E.B. Carl Zeiss, Jena v- Clark, supra, 384 F. 2d 979, 


which affirmed, "for the reasons stated in" the district court's 
opinion (Carl Zeiss Stiftung v.- V.E.B. Carl Zeiss, Jena, supra, 
4O F.R.D. 318), the district court's refusal to order in camera 
inspection of documents of a deliberative nature, which did not 
involve military or diplomatic information, and whose submission 


to the court would not jeopardize the national defense or the 


| 
national security. Rejecting the reasoning of the district 
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court in the instant case, Judge Robinson's opinion in Zeiss 
declared (40 F.R.D. at 331): 
As Reynolds [United States v. Reynolds, 345 


U.S. T (1953)J holds, a court may no 

properly require an in camera inspection as 

@ matter of course before accepting a claim 
of executive privilege. And neither Reynolds 
nor succeeding decisions can be read to sup- 
port, a contention that such an examination is 
to follow automatically in cases where no 
military or diplomatic secrets are involved. 
On the contrary, they make it clear that an 
in camera examination should be afforded only 
where a suitable occasion therefor sufficiently 
appears [footnote omitted]. 20/ 


Judge Robinson's opinion in Zeiss also explained when a 
"suitable occasion" for in camera inspection would be presented 
(40 F.R.D. at 331-332): 


While an in camera inspection is, just to 
that extent, a Contraction of the privilege, 
courts should not hesitate to make a private 
examination of disputed materials upon a 
reasonable showing that it can serve a purpose 
truly useful to a party actually or potentially 
entitled to some discovery, for in no other way 
can judicial responsibility be discharged. But 
the policy considerations supporting the privi- 
lege require a showing of such a degree of 
necessity as would justify an inquiry into the 
validity of the claim. Such an inspection 
should not be directed without the definite 
showing of "facts indicating reasonable cause 
for requiring such a submission." 


In camera inspection in executive privi- 
lege cases is appropriate where it appears with 
reasonable clarity that the party seeking 
production is entitled to access to some of 
the materials demanded. Examination in this 
type of situation enables the separation of 


what should be disclosed from what should not 


20/ As noted above (pp. 21-27 ), before reaching the question 
Of in camera inspection, Judge Robinson in Zeiss first deter- 
mined that the claim of executive privilege was properly invoked. 
Similarly, in the instant case, we have shown (Point I, supra) 
that the claim of executive privilege was properly invoke ere. 
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be revealed. Again, it may be that the balance 
between competing needs for confidentiality and 
disclosure cannot be made without analysis of 
the disputed data. Here the inspection enables 
the weighing to be done in the privacy of the 
judge's chambers. In each situation, however, 
a need, actual or potential, for production 
adequately appears, and the examination affords 
the means for fulfilling that need [footnotes 
omitted]. 


Judge Robinson concluded by stressing the teaching of United 
| 


States v. Reynolds, supra, 345 U.S. 1, that: 
* * * The ultimate question is whether, 

in the circumstances of the case, the occasion 
for assertion of the privilege is appropriate. 
In camera inspection is not an end injitself, 
put only a method that may in given instances 
be indispensible to decision of that question. 
The court may be able to satisfy itself, without 
conducting an examination, that the privilege is 
sufficiently well founded, and if it does, divul- 
gence even in camera is both unnecessary and 
improper [40 FUR.D. at 332]. 

The standards for determining when a court should order in 
camera inspection for deliberative documents were also enunciated 
by Mr. Justice Reed, sitting by designation in Kaiser Aluminum & 
Chemical Corp. v. United States, 157 F. Supp. 939 (Court of 
Claims, 1958). Justice Reed in Kaiser squarely rejected the 

| 
contention that there was "an absolute right for judicial examina- 
tion and determination of all evidence whose discovery the execu- 
tive deemed contrary to the public interest", noting that “the 

| 
very purpose of the privilege, the encouragement of open expression 
of opinion as to governmental policy is somewhat impaired by a 
requirement to submit the evidence even unilaterally" (157 F.Supp. 
at 947). Justice Reed concluded (157 F.Supp. at 947-948): 


If executive determination is to be merely pre- 
liminary, the officer and agency most! aware of 
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the needs of government and most cognizant 

with the circumstances surrounding the legal 
claim will have to yield determination to 
another officer less well equipped. Circum- 
Stances may require such a course. This 

should not be ordered without definite show- 
ing by plaintiff of facts indicating reasonable 
cause for requiring such a submission. 


B. 

As just seen, once a court has determined that a claim of 
executive privilege has been properly and meritoriously invoked, 
it should not order in camera inspection of those documents 
unless there is a "definite showing by plaintiff of facts indi- 


cating reasonable cause for requiring such a submission" (Kaiser 


Aluminum & Chemical Corp. v. United States, Supra, 157 F.Supp. at 


948). We show below that Astro can make no such showing here. 


In the first place, it does not appear "with reasonable 
clarity" that Astro "is entitled to access to some of the 
materials demanded", so that in camera inspection would "enable 
the separation of what should be disclosed from what should not 
be revealed " (Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena, 
Supra, 40 F.R.D. at 331). Plainly, Astro is not "entitled to 
access" to the analysis, evaluation, opinions, recommendations, 
Suggestions, and views, of the Regional Board personnel which are 
reflected in Part II of the Report of Renegotiation and the other 
deliberative documents which are the subject of the claim of 
executive privilege (supra, pp. 16-17). Of course, the analysis, 
evaluation, opinions, etc., of the Regional Board personnel in 
these documents are deliberations upon accounting data and facts. 


But there can be no claim that in camera inspection should be 
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| 
ordered here for the purpose of separating those facts and ac- 
counting materials from the deliberations of the Regional Board. 
Mr. Hartwig's affidavit establishes (App. 29a-32a) that Part II 
of the Report of Renegotiation and the other withheld deliberative 


documents are essentially deliberative in nature.| Thus, any 


attempt to disclose, by a process of "separation, " the accounting 
data and facts which are the subject of the deliberations of the 
Regional Board personnel would inevitably expose the reasoning 

or deliberative process of the agency personnel ae in violation 


of established principles which protect the mental processes of 


21/ 
the agency (see supra,pp.23,30-31)- In short, the attempt to 


21/ Compare International Paper Company v. Federal Power Com- 
mission, S.D. N.Y., 09 Civ. SISoR decided May 15,,1970, where 
Judge Wyatt held that the Freedom of Information Act does not 
apply to "intra-agency exchange of views in the process of reach- 
ing an agency decision" since "The staff memoranda here are 
exactly like memoranda from a law clerk to a judge." Judge Wyatt 
further held that while one of the memoranda "may; not contain 
opinions or recommendations," but "may be a straight factual 
description relating to the applicant in the Montana Power case,” 
it was still exempt from disclosure under 5 U.S.C. 552(b)(5) (see 
infra, p.43, fn. 23) Since "it was done * * * at the request of the 
Commission and may thus indicate the then attitude of the Com- 
mission, prior to making the final order, and be part of the 
process leading to decision." (A copy of Judge Wyatt's opinion 
is appended to this brief, infra, pp. 6a-19a.) ‘ 


Compare also Bristol-Myers Company v. F.T.C., U.S. App. 
D.C. » 424 F.2d 935 B35 (C.A.D.C., 1970), where this Court 
noted that 5 U.S.C. 552(b) (5): : 
* * * encourages the free exchange of ideas among 
government policy makers, but it does not author- 
ize an agency to throw a protective blanket over 
all information by casting it in the form of an 
internal memorandum. Purely factual reports and 
scientific studies canno e cloaked in, secrecy 
by an exemption designed to protect only "those 
internal worki apers in which opinions are 
expressed and ebctss formulated and recommended” 
[emphasis Bade: footnotes omitted]. 
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separate factual from deliberative materials is feasible only 


where -- unlike the situation here -- the file in question ra 
22 


tains separate documents of an essentially factual nature, or 


2e/in Boeing Airplane Co. v. Coggeshall, supra, aS pointed out 
( = fn. 16), this Court he 


above (p. 2 nternal documents 

of the Renegotiation Board dealing with recommendations as to 
policies which should be pursued or decisions which should be 
reached were privileged (280 F.2d at 660). The Court went on, 
however, to point out that the Board's files "may well contain 
investigatory or other factual reports by Board employees, or 
reports and recommendations from persons outside the board * * ¥*" 
(280 F.2d at 660). As also shown above, it was in regard to these 
latter categories of documents that the Court indicated that the 
importance of disclosure may outweigh the Government's need for 
confidentiality (280 F.2d at 661). The Court directed in camera 
inspection in order that the privileged documents, dealing with 
recommendations,could be separated from the investigatory or 

other factual reports or reports by non-governmental personnel 

(280 F.2a at 662). Furthermore, with respect to factual 

documents containing "cost, price and performance data concerning 
other contractors," the Court directed in camera inspection because 
such factual data may involve substantial Interests which "deserve 
some protection" (280 F.2d at 662). Therefore, in Boeing, in camera 
inspection was directed because of the presence of separate factual 
or investigative reports which might not be privileged. 

Machin v. Zuckert, supra, presented a similar Situation. There, 
as previously discussed p. 29, fn. 16), the appellant subpoenaed 
the entire Air Force investigative file concerning a particular 
accident, and this Court held that such portions of the file 
containing deliberations or recommendations as to policy were 
privileged (316 F.2d at 339). However, the Court held that one 
portion of the file, containing the factual reports of mechanics 
who examined the wreckage, might not be privileged (316 F.2d at 
340). It was only with respect to the separate portions of the 
Air Force file containing the mechanics! reports that this Court 
ordered in camera inspection, in order for the district judge to 
determine which parts of the mechanics! reports should be given 
to appellants and which parts should not (316 F.2d at 340-341). 

The portions of the Air Force investigative file other than 
mechanics' reports, were not required to be submitted for in 
camera inspection. 


| 
where the documents contain separate, and clearly) defined, sec- 


tions which are essentially factual. 


Moreover, the separation process, even if POSSE ISD would 


not serve a useful function for Astro. As previously noted 

(p- 15), the Renegotiation Board in the instant case has 

already turned over to Astro "the bulk" of its files, including 
Parts I-A (the accounting section) and I-B (astro's own asser- 
tions) of the Report of Renegotiation, various factual materials, 
and performance reports on Astro. The Board's regulations provide 
generally that "Financial and factual information will be re- 
viewed with the contractor and its agreement to the accuracy of 
such information will be obtained" (32 C.F.R. 14601. (d)). Further, 
as previously noted (p. 16), the bulk of the factual and accounting 


data upon which the Regional Board and the Renegotiation Board 


rely are normally furnished by the contractor himself. 


Nor can in camera inspection be ordered here on the addi- 
tional theory that this is a case where "the balance between 


competing needs for confidentiality and disclosure cannot be 


made without analysis of the disputed data" (Carl Zeiss Stiftung 


v. V.E.B. Carl Zeiss, Jena, supra, 40 F.R.D. at 331-332). In 

the first place, judicial examination of the withheld deliberative 
documents is not necessary to establish the need for confidentiality 
Since the affidavit of Mr. Hartwig, Chairman of the 

Renegotiation Board, clearly and affirmatively established that 

the claim of executive privilege was properly invoked with 

respect to those documents. Mr. Hartwig's affidavit clearly 
described the nature of the withheld deliberative documents, and 

set forth the basis for his assessment, as head of the agency, 

that if the decision-making and other deliberative documents of 

the Renegotiation Board at issue here are not immunized from 

outside disclosure, the integrity of the 30ard's administrative 
process would be violated and the Board's ability to fulfill its 
vital public purposes would be severely hampered (see Supra, pp.25-27). 
It is also abundantly clear that, even assuming that the privilege 
for decision-making or deliberative documents could be outweighed 
in a particular case (which we doubt), Astro can have no legitimate 


interest in probing the mental processes of the Regional Board 


personnel whose function it is to assist the Regional Board in 
making its tentative determination or EConmendattes Thus, it 
is perfectly clear that Astro has no legitimate need for disclo- 
sure of the analysis, evaluation, opinions, recommendations, 
suggestions and views of the Regional Board personnel which are 
reflected in the deliberative documents which are the subject of 
the claim of executive privilege (see supra,pp-16-17). 

In sum, the record before the district court abundantly 
demonstrated that the claim of executive privilege was well- 


founded. In such circumstances, "divulgence even in camera is 


both unnecessary and improper" (Carl Zeiss Stiftung v. V.E.B. 
23 


Carl Zeiss, Jena, supra, 40 F.R.D. at 332)" 


a 
23/ In Points I and II, supra, we demonstrated that the district 
court erred in ordering in camera inspection of the withheld 
deliberative documents since the affidavit of the head of the 
agency sufficiently established the meritorious nature of the 
claim of executive privilege with respect to those documents. 
We argued in the court below, and renew here, our additional 
position that Mr. Hartwig’s affidavit established that the 
deliberative documents are exempt from disclosur¢ under the 
Freedom of Information Act as "* * * intra-agency memorandums * * * 
which would not be available by law to a party other than an 
agency in litigation with the agency * * *" (5 U.S.C. 552(b)(5))- 
Indeed, two district courts have recently held that the foregoing 
exemption protects internal memoranda, advisory ppinions, con- 
clusions, recommendations and analyses prepared by personnel of 
the Renegotiation Board, including Part II of the Report of 
Renegotiation. Holly Corporation v. The Renegotiation Board, 
C.D. Calif., Civil No. 69-190-JWC, decision filed July > 1970, 
order denying reconsideration entered on October; 5, 1970; General 
Manufacturing Corp. v. The Renegotiation Board, D.N.J., Civil 
Action No. SE5= 70" decision filed November 5, 1970. (Copies of 
the decisions in these cases are appended to this brief, infra, 
pp. 2a-5a .) In both cases, the district court rejected plain- 
tiff's contention that the court should order in camera inspection 
for the purpose of assessing the applicability of Exemption 5. 

Both of the above-cited cases are to be distinguished from 
Ackerly v. so 137 U.S. App. D.C. 133, 420 F. 2d 1336 (C.A.D.C., 
1969), where is Court held that it could not sustain the 
aistrict court's ruling that Exemption 5 applied where the 

43 (Footnote cont'd) 


CONCLUSION 
For the reasons stated, this Court should reverse that 
portion of the district court's order of September 25, 1970 
which (1) refuses to honor the claim of executive privilege 
asserted by the Renegotiation Board Chairman with respect to 


Part II of the Report of Renegotiation and the other withheld 


23/ (Footnote cont'd) record did not sufficiently indicate: 
“{I) the nature of the withheld documents or (2) why the documents 
were within the rationale of the exemption. Similarly, in 
Bristol-Myers v. F.T.C., U.S. App. D.C. » 404 FL 2d 935 
(C.A.D.C., 1970), this Court ruled that the district court erred 
in not evaluating the content and exempt status under 5 U.S.C. 
552(b)(5) of the documents which the agency would protect as 
internal memoranda. (Compare Grumman Aircraft Engineer. Corp. v. 
Renegotiation Board, U.S. App. D.C. 5 . A 1 

seis Clete , Where the appellant stated that it did not seek 
access to "intra-agency memoranda and communications consisting 
of advisory opinions, conclusions, recommendations, and analyses 
prepared by personnel and members of the Board.") 


In the instant case, as in Holly Conporation, and General 
Manufacturing Corp., supra, and unlike Ackerly and Bristol-Myers, 


supra, e aifidavit o e head of the agency (App. a 32a, 
did establish (1) the nature of the withheld deliberative docu- } 
ments and (2) the reasons why the documents are within the rationale | 
of Exemption 5 in the instant case. A fortiori, in camera inspection 
Should not be ordered where, as here, the head of the executive 
agency has appropriately and meritoriously made a formal claim of 
executive privilege. 

In United States v. Reynolds, supra, the Government set 
forth its position -- which we reassert here -- that the executive 
department heads have constitutional authority to withhold any 
documents in their custody from judicial review if they deem it 
to be in the public interest. Since the Supreme Court in Reynolds 
sustained the Government's formal claim of executive privilege, 
it found it "unnecessary to pass upon” that constitutional position 
(345 U.S. at 6).. Again, in Carl Zeiss Stiftung v. V.E.B. Carl Zeiss 
Jena, supra, 40 F.R.D. at 323, Judge Robinson sustained the Govern- ic 
ment's formal claim of executive privilege, and therefore found 
"no occasion for investigation into the constitutional dimensions 
of executive privilege, or the scope of protection derived solély 
from the intra-governmental character of the materials withheld" 
(footnotes omitted). Similarly, here, we think it unnecessary 
for this Court to reach the constitutional question in view of 
the correctness of our position regarding executive privilege and 


Exemption 5. See also Appeal of United States Securities and 
Exchange Commission, 226 P-5a 501, 519 (C.A. 6, 1955). 
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deliberative documents and (2) orders the Renegotiation Board to 


submit those documents for in camera judicial inspection. The 
Court should also vacate as moot so much of the aistrict court's 
order as relates to the performance report from syivanie Electronic 
Systems. 

Respectfully submitted, 


L. PATRICK GRAY, Tit, 
Assistant Attorney General, 


THOMAS A. FLANNERY, 
United States avtomney, 


MORTON HOLLANDER , 
LEONARD SCHAITMAN, 
Attorneys, 
Department of Justice 
Washington, D.C. 30530. 


JANUARY 1971. | 
| 


UNITED STATES DEPARTMENT OF JUSTICE 


WASHINGTON, D.C. 20530 


Address Reply to the January 11, 1971 
Division Indicated 
and Refer to Initials and Number 


LPG :MH: LS 
145-0-442 


Robert L. Ackerly, Esquire 
Sellers, Conner & Cuneo 
1625 - K street, N.W. 
Washington, D.C. 20006 


Re: Astro Communication Laboratory v. 


The Renegotiation Board (CADC, No. 24778) 


Dear Mr. Ackerly: 


Sylvania Electronic Systems has recently stated that it 
has no objection to the Renegotiation Board's turning over 
to Astro Communication Laboratory the performance report 
which Sylvania submitted to the Board regarding Astro's 
renegotiable business. Therefore, under the Board's recent 
change of policy, the Board has authorized us to turn the 
performance report over to Astro outside the requirements 
of the Freedom of Information Act. Accordingly, we are 
enclosing herewith a copy of the performance report, 
together with the Board's letters to Sylvania soliciting 


such report. 


Very truly yours, | 


L. PATRICK GRAY, III | 
Assistant Attorney General 
Civil Division 


By: : 
Morton Hollander 
Chief, Appellate Section 


Enclosure 


UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 
HOLLY CORPORATION, Civil No. 69-198-gwc 
Azusa, California, 
| Plaintiff, ORDER 
Vv. 
THE RENEGOTIATION BOARD, 
Defendant. 


pie 


The Court having considered the decision and opinion of 


the United States Court of Appeals for the District of Columbia 


in Grumman Aircraft Engineering Corporation v. The Renegotiation 


Board, No. 22,635, March 10, 1970, and being of the view that 
the principles expressed therein are correct and should be im- 
plemented in the present action; Now, THEREFORE, IT IS ORDERED: 

1. That the defendant allow plaintiff, within 30 days 
from the date that this Order is filed, to inspect and obtain 
copies of all documents which it has no objection to turning 
over to the plaintiff; 

2. That the defendant submit to the Court in camera, 
within 30 days from the date that this Order is filed, all 
documents which it objects to turning over to the plaintiff, 
except the documents described in paragraph 3 below; 

3. That the defendant is not required to turn over to 
the plaintiff or to submit to the Court in camera any documents 
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which fall into Category D as described in paragraph 2 of the 


Affidavit of Lawrence E. Hartwig filed herein on February 7,5 
1969: | 
"D, Intra-agency memoranda and other 
communications consisting of staff advisory 

opinions, analyses and recommendations. 

These records include Part II of the Report 

of Renegotiation referred to in the affi- 

davit of HERBERT L. FENSTER." : 

4, That the defendant separate into categories the 
documents which it submits to the Court in camere! and file with 
the Court concurrently its objections with resect to each 
category. 

5. That the plaintiff be given 15 days thereafter to 
respond to defendant's objections, and that defendant be given 
8 days thereafter to reply to plaintiff's response. 

This Order is interlocutory and is subject to modifica- 
tion as the subsequent course of this Litigation may warrant. 


DATED: This 30th day of July, 1970. 


| 
JESSE W. CURTIS | 


w 


UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 


GENERAL MANUFACTURING CORP., 
@ New Jersey corporation, Civil Action No. 965-70 


Plaintiff, 
ORDER 
Ve 
THE RENEGOTIATION BOARD, 


Defendant. 


This matter coming on to be heard on the adjourned 
return date of an Order to Show Cause issued on application 
of the plaintiff, why the defendant, The Renegotiation Board, 
should not be restrained from making a final determination with 
respect to renegotiation proceedings now pending with the plain- 
tiff, and to enjoin the defendant from withholding certain 
documents; and 

Purther, the defendant having moved for dismissal of the 
action or alternatively for summary judgment, and 

Further, the Court having heard the argument of counsel, 
Herbert S. Alterman on behalf of the plaintiff, and Frederick B. 
Lacey, United States Attorney for the District of New Jersey 
(Raymond W. Young, Assistant United States Attorney, appearing ) 
on behalf of the defendant, on October 13, 1970, and on the 
continued date, October 26, 1970, and the Court also having 
considered the memoranda of law and Supporting affidavits and 
the pleadings on file in this civil action, and for good cause 


shown, 


It is ORDERED this 5th day of November, 1970, 


a 


1.) That the motion of the plaintiff to restrain 


the defendant from proceeding further with the renegotiation 
proceedings now pending is denied; | 
2.) That the motion of the plaintiff to enjoin the 
defendant from withholding certain documents is denied; 
3.) That the defendant is not required to turn over 
to the plaintiff any documents which fall into category eT) 
as described in Paragraph 2 of the Affidavit of William Henry 
Harrison filed herein on September 8, 1970, namely: 
"D, Intra-agency memoranda and : 
communications consisting of advisory | 
opinions, conclusions, recommendations | 


and analyses prepared by personnel of 
the regional board. 


4.) That defendant's motion for dismissal of the 
| 
action or for summary judgment is granted with prejudice 
and without costs. 
| 


/s/ Lawrence A. Whit 
JUDGE, UNITED STATE DL T 
| 


. 


UNLTED STATES DISYRICT COURT 
SOUTHERN DISYRICT OF NEV YORK 


. ENTERNATIONAL PAPER CCHPANY, 


Plaintiff, : 

7 : ~against- 69 Civ. 5169 | 
FEDERAL POWER COLUISS ION, , : 
Defendant. 


a. 


[ Appearances Omitted] 


WYATT, District Judge, is 
This is a motion by defendant Federal rower Commission #*- 
(the Commission) for an order dism 


0 08 re —— 


issing the action for failure 


eae ies : - 6a -: 
: sate. oe 


. BRO Sl 


MD <<) Soe meee: esa 

of the complaint to ‘state a claim upcen. uhich relief can be 
gra anted (Fed. R. Civ. P. 12(b) (6)) or in ‘the: alternative rom 

summary judg ment in favor of the Commission (Fed, R. Civ. P. Oe 
It is agreed by both sides that there is no. genuine issue) as to 
any material fact. An affidavit is submitted of the Secretary 


io. 


of the Commission 


° fo ow 
| ‘ 


Summary judgment must be rendered in favor of the 


Commission. 
The action. is ; brought under Freedom of Information| Act 
61 ‘U.S.C. § 552: "the Act") for an order that the Commission 
produce certain of its records claimed to be improperly withheld 
(5 U. S. Cc. § 552(a) @)). 
sa cia International Paper SEEDY az) is engaged 
in a controversy with the Commission over a pipeline, some 18 
miles. long chou which IP brings natur oe gas from Louisiana 
across the river to one of its mills near Nachez, Mississippi 
“for use as fuel there. The Commission asserts that it has 
* jurisdiction ov over IP as a “natural gas coe under the ‘Ne tural 
‘Gas Act (15 U. S. C. § 717 and following) because of the opezation 


of the pipeline; IP denies. that there is any such jurisdiction. 


. } : : x 
| ieee xX 
. Bin 1965 Se Secretary and an Assistant General Counsel 
of the Commission in correspondence with IP pesected that che 
pipeline was subject to the jurisdiction of the’ Comission and 


a certificate of public convenience and necessity was 
_required. IP in letters denied this.’ : 


. 


| It is said by IP that this is the Commission's: "published 


Se oe eee 

method of functioning (18 CFR § 3.161)" (complaint para 7). An 
‘initial classification is made on the basis of available information 
I = - . * » ; : 7 
"supplemented when necessary by staff investigation"; (18 CFR 


§ 3.161) The "technical phases" ere done by BNG (Bureau. of 
Natural Gas, a part. of the Commission's staff) and the "legal 
phases" by OGC (Office of the General Counsel, another part of 


' the Comnission's staff). 18 CFR § 3.161 


In May 1967, a member of the Commission's staff raised 


the point again and counsel for IP wrote to the Secretary denying 
jurisdiction. ‘ 
- The Commission issued September 5, 1967 an order | 
requiring IP to show cause why the pipeline was not subject to 
jurisdiction and why IP should not be required to obtain a’ 


“s . -* pe _~ 


" certificate... aE ye) serie he, caren k nee 


are = 


Ea] : 

IP then asked the Commission, by petition filed 
Septenber 25, 1967, to disclose "all staff menorenda to “the 
CommisSion that contain any recomendation’ of action, any 
represen ution of fact, ox any discussion of fect or law" under- 
lying orders of the Commission in three proceeds ings made in 1941 
(Anchor. Hocking Glass Corp.), 1950. (Jersey central See & Light 
_ Co.), and 1951 (iontana Power Compeny).. : 

The Comnission denied this request by order issued : 
October 9; 1967. i poe ' 

By petition filed November 2, 1967, 1 asked for a 
‘rehearing end also for the disclosure of the same type of nee 
mencrende underiying an orden of the Commission in 1959 @eynoiel 


Metal Company). - : : E 
‘By asics issued fovember 30, 1967, the Commission denied 
the petition for rehearing and for disclosure of the additional © 
memoranda. ls. 

By motion filed October 13, 1967, IP asked "for a summary 
‘disclaimer of jurisdiction" by the Commission. This motion was 
denied by order issued May 13, 1968, “without prejudice to its 
renewal ever coutecton of appropriate proceedings". 

The Initial Decision of the Presiding Examiner sa 


-issued December 13, 1968 (42 FPC.258-272). 


Gan. 


“[S-] > 


By order with opinion issued July 29, 1969, the 
Commission approved ne findings of the Examiner that the operation 
by IP of its pipeline was subject to the Commesatonts jurisdiction 
(42 FPC 246-258). IP was cae to.apply for a certificate 
of public convenience and necessity. The omtenton denied IP's 
ise for disclosure of the nie aoe in the four earlier 


cases; this request had been made to and denied by the Presiding 


Examiner. ; : 


IP then filed August 28, 1969-a Petition for Rehearing. 


In this Petition, IP contended, among other things, that the 
procedure followed and.the opinion and order of July 29, 1969 
were unlawful because! members of the -staff of the Commission "who 


“had been engaged for it in investigative or prosecuting functions 


'im the proceedings against [IP] had participated or advised in 
[the] Commission's decision of the same proceedings". . This it. 


was contended was in violation of 5 U.S.C. § 554(d), in relevant ; 


“part as follows: z 


“ 
. 


"An employee or agent engaged in the performance of 
_ investigative or prosecuting functions for an agency 
in a case may not, in that or a factually related case 
participate or advise in the decision, recommended decision, 
or agency review pursuant to section 557 of this title, 
‘except as witness or counsel in public proceedings." 


- 10a - 


16] 
bs a further Roee of its Petition, IP. asked that ‘the Commission 


Giecioce the memoranda of the staff to the Commission "on" the 
petitions of IP filed ar SSSs 25 and Noveaber 2, 1967 and the 


motion "for a summary disclaimer" etc. filed October 13, '1967; 


IP also asked that the Commission hold "an ancillary hearing" 


at which IP could ae eate evidence as to as stat participatio: 
matter. 
fee: ie 

_ By order issued September 24, 1969, the Commission 
denied the Petition for Rehearing and for the further relief 
above deserted: Be tele a 
IP Exe submitted on October i, 1969,; a Petition for 
SOIC ES of ‘the September 24, 1969 order denying Petition for 
Rehearing, etc. By letter dated November 13, 1969 the Secretary 
of the ome advised counsel for IP that the Commission . 
. "takes no cognizance” of the October 15, 1969 document. 

On November 21, 1969, IP filed in the court of Appeals 
for CEES Circuit (in which IP has its principal place of poses) 
4 petition to review the order of ce Commission OSES July 22, 
1969. That petition (Docket No. 34265) § is now Pending and has 


not been argued. : = 


[+7] 

Also on November’ 21, oe IP filed in this Court the 
complaint in the case at bar. As to some of ee records sought - 
namely, those sought ae a the petitions of September 25 and- 
November 2, 1967 and the motion of October 13, 1967 - it has 
Io established by affidavit of the Secreta ry of the Commission 
chat ‘they do not exist; as to them SES action ‘is moot: 

- The eoeenee now sought in } the action are described 
in the prayer for relief as all memoranda to thé ‘Commission from 
its office of General Counsel or Bureau of Natural Gas on * 
"(b) The petition filed March 31, 1941, by Anchor 
Hocking Glass Goong rene to which defendant issued 
its Boer 22, 1941, disclaimer of jurisdiction in its 
neececaate entitled Anchor Rocking Glass Corporation, 
Docket No. 6-204, as reported at 2 F.P.C. 930; 
(c) The application filed: February 10, 1950, by 
Jersey centarl Power & Light Co. pursuant to which 


- 


defendant issued its May 8, 1950, disclaimer of jurisdiction 


- 


“in its proceeding entitled J Jersey - central Power & Light 


ompany, Docket No. G- 1324, as reported at 9 F.P.C. 7175 


mC) The application filed March 5, 1951, by. the 


Montana Secs Co. pursuant to which CONSE issued 


- [-8-] 
its May. 8, 1951, disclaimer of jurisdiction in its proceeding . 
entitled ‘The the Kon tana Power Co., Docket No. G- 1827, as reported 


at 10 F.P.C, 950; 


(e) The letter dated March 6, 1959, from Reynolds | 


: 1 
Metals Company and defendant's response by letter of 


March 27, 1959, to Reynolds Metals Company Signed ‘by J. H. 

, : | = c 
Cutride, Secretary, "by direction of the Commission (exhibit 
B to this Complaint) ;"" ss 


It is established by affidavit of the Secretary, of the 


Commission that the records thus sought consist of the. folloving: 


memoranda from General ‘Counsel or an Assistant! General 

Counsel to the Conmission or to a Commissioner -| which 

memoranda include.legal analysis and recommendation 1S 5 rece 

eae ane and policy recommendations; 
| . ' 

memoranda from the Bureau of Accounts, Finance! and Rate 

to the Commission which memoranda contain legal’ conclusions 


(or suggest a legal conclusion) and zecommendat-ions, 
sae i 


@ memorandum from the Division of Licensed Projects to the | 
Commission, dated March 22, 1951, describing certain oil 
‘and gas fields, leases and production in the area affected 
by the application, in response to € request of the 
Commission; and , : 
4 memorandum from the Bureau of Rates and Gas Certificates 
to the Commission, dated March 20, 1951, containing a 
_description of the applicant's proposed operation, 
discussion of legal precedents, an opinion as to jurisdic- 
tion, and a request for advice as to what reply should be 
- made to applicant's inquiry (a copy of which inquiry is 
ectached to Plaintiff's Complaint as part of Eehibit B). 


- 
‘ 


[-9-1 


The Cormission properly contends that these re- 
cords are within the specific exemption of the Act (5 U.S.C. 
§ 552(b)(5) as 


", . . intra~agency meworandums or letters which 


would not be available by law to a-party other 
then an agency in litigation with the agency". 
;. | nS : 
The records sought are entirely irrelevant to any 
issue in the proceeding before the Commission or to the review 
in the Court of Appeals. There were no fact issues before the 


Commission. There was a stipulation of facts and a request 


from both sides that decision be on the basis of the facts. 


so stipulated (42 FFC\at 250, 261). The issue is solely one 


of law. — . f a 
' Apparently IP wishes to be able to use staff memoranda 

in earlier cases to show the Court of Appeals that the order 
as to IP is contrary to earlier decisions by the Commission, 
not reviewed by a Court of Appeals. If true, the showing: 
would be meaninelesencince the Commfsstionican surely depart 
from its own precedents and the Courts in any event have the 
‘final ay Moreover, the staff memoranda are not necessary 


- lua. - 


[ -10-] 


‘to DoF that the Commission in the case of IP declined to... 
follow its own DECECECEE This is frankly adnitted by the 
Comnission and the reasons given: "a modified statutory: 
standaxd" and "the product of accumulated Beoertencet (42 . 
FPC at 257). eae - | 

- IP seems also anxious -to show thet individual staff. 


members in the earlier cases took a ‘different view of juris- 


diction from that of the Commission or took the same eae 
but on sounder grounds, While the collective opinions of. 
@ regulatory body may be given weight in the courts, surely 
there is no benefit in examining the views of individusl 


- 


members of the .staff, 


Even-under the liberal discovery practice in tHe 


federal courts, these records seem beyond any possible rele- 
vance, | 
2] 
2. 


. 


"As to all except one of the records in suit (that 
described in para 4(c)(2) of the Secretary’ Ss affidavit), they 
seem to be advice’ on matters of law and vould not be subject 


ae 
to discovery because of the attorney-client privilege. 


OEE Eon all else, the records seem clearly 
to be intxé- agency exchange of views in the process of 
reaching én agency decision. As such, “they are within 
the exemption quoted eave from SEDGE Ee (b) (5) of the 
-Act. | 


Before the Act became effective on July 4, 1967 


the District Court for the District of Columbia ‘had held, 


citing many earlier decisions, that executive “privilege 


protected from disclosure “$ntra-governmental documents re- 


flecting eee opinions, recommendations and deliberations 
i 


comprising part of a process by which governnental decisions 


and policies sre! formulated” carl Zeiss Stiftung v. V.E.B. 
Carl Zeiss Jena, 40 F.R.D. 318, 324 (1966). RGzos the Act _ . 
became effective, there was a unanimous affirmance on the 
opinion below. 384 F, 2d 979 (D.C. Cir. November 13, 19675 
“then Judge, now Mr. Chief Justice, Mexee was a member of 
the penel), cert. denied, 389 U.S. 952 (1967). 

More seats the Court of eros for che District. 
of Columbia circuit has said Ackerly v. . Ley, 420 F. 2d 1336, 


1341, December 19, 1969): 


") . . we accept the... contention that a 
emption (5) was to reflect the privilege, cus~ . 
tomarily exjoyed by the Government in its liti- 
gations, ageinst having to reveal those internal 

- working papers in which opinions are expressed 

" and policies formulated and recommended". | 


Nothing by our Court of Appeals on the subject has been found. 


») 


* Judge Sroaks appears to agcee with the District of EOE 

decisions. Consunsrs Union v. Veterans Administ tration, 301. 

F. Supp._ 796, 804-05 (S.D.N.¥. 1969). : | 
A. } 

The ever contentions ably advanced for IP have 

been considered. They Exe igenious but do not appear to be 


worthy of extended discussion. 


rd is simply not the fact that the records “sought are 


H 
"orders" of,ithe Commission (5 U.S.C. § 552(a) (2)) or "necessary 
parts" thereof (IP Memo, p.12). They are staff memoranda before 


the making of the "orders". é 

It is hequalty untrue that, “the Staff" (IP Memo, ‘p.20) 
in en: "agency" within the definition in 5 U.S. c. 8 551(1). There 
is no organization designated "the staff" nor any. justification 
- for the capital letter; there are Saavees of the Commission 
called collectively “the staff" but they have aS authority 


individually or collectively to artes “orders! ~ only the Conmissi 


makes “orders. 


[-13- ] 

“There is “no justification whatever for: divorcing staff . 
memoranda from the. "decisional process" (IP Memo, p.30) and 
likening them to "the record . . . utlized by. the court in the 
process of reaching a decision" (IP Memo, p.30). Any "record" of 
evidence is, of course, subject to disclosure; no one, would contend 
otherwise. The staff memoranda here are exactly like nonencsce 


from a law clerk to a judge. 


5. : pace aed 


One of the memoranda sought, that from the Division of ° 
Licensed Projects in 1951 described in para 4(c) (2) of the | 
Secretary's. affidavit inay not contain opinions or recommendations; 
it may be a straight factual description relating to the 
applicant in the Montana Power case. It was done. mowevers at 
the request of the Commission and may thus indicate the then 
attitude of the Commission, prior to making the final order, and. 
be part of the process leading to decision. 

it does not cee: appropriate in any event to ee 
this one ‘memorandum in any; detail because it ; is so completely 
eeretee. Montana is one of the earlier cases which the 


Commkeerton recognizes is "in direct conflict" with the decision 


. 


| 
as to IP; it followed "unéritically" ‘the CEC cases (42. FPC 
_at Pr Production of the memoranda could not establish the 


eituation any better than oe Commission’ s "own statement. 


. The motion of the Commission is granted and the Cler 
is direkted to enter judgment in favor of defendant lenis 


the action. ' 


SO ORDERED. 


Dated; New York, New York 
"May 15, 1970 


INZER.B. WYATT 
United States District Judg 
) 
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IN THE 


United States Court of Appeals 


For tHe Disraicr or CotumBia Crrcurr 


No. 24,779 


Astro Communication Lasoratory, Appellee, 
v. 


Tre Renecoriation Boarp, Appellant. 


On Appeal From the United States District Court for the 
District of Columbia 


BRIEF OF THE APPELLEE 


COUNTER-STATEMENT OF THE ISSUES PRESENTED 
FOR REVIEW 


The issue presented is whether a claim of Executive 
Privilege by the head of an agency as to certain intra-gov- 
ernmental documents precludes an in camera inspection of 
those documents by the District Court in a suit brought to 
enjoin the refusal by that agency to produce those docu- 
ments under the Freedom of Information Act, 5 U.S.C. 
§ 552. 
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COUNTER-STATEMENT OF THE CASE 


On August 21, 1970, the District Court enjoined the De- 
fendant from continuing with its then ongoing renegotia- 
tion proceedings involving the Plaintiff until further order 
of the Court.’ The Court also ordered the Defendant to 
allow the Plaintiff, within thirty days from the date of the 
Court’s order, to inspect and obtain copies of all documents 
requested by Plaintiff which Defendant had no objection 
to turning over to the Plaintiff and, further, to submit to 
the Court for an im camera inspection, within thirty days 
from the date of the order, all documents which the De- 
fendant objected to turning over to the Plaintiff, with a 
statement for the reasons for each such objection. 


On September 17, 1970, the Chairman of the Renegotia- 
tion Board submitted an ‘‘ Affidavit and Claim of Privilege’’ 
in which he refused to submit to the Court for an in camera 
inspection certain documents described as intra-govern- 
mental communications and reports, and asserted Execu- 


tive Privilege as the ground for nondisclosure of those 
documents. 


By order dated September 25, 1970, the District Court 
refused this claim of Executive Privilege and directed the 
Defendant to submit the documents in question for an 
im camera inspection by the Court within ten days from 
the date of the order, together with a memorandum ex- 
plaining those portions of the documents which Defendant 
contended dealt with recommendations as to policy which 
should be pursued by the Defendant or recommendations 
as to decisions which should be reached by it and justifica- 
tion of Defendant’s claim that those portions of said docu- 
ments should not be made available to the Plaintiff. On 


1 This issue is not involved in this appeal, The Defendant separately ap- 
pealed that portion of the Court’s order and that case is now pending in 
this Court as No. 24778, and has been consolidated with two other cases— 
Bannercraft Clothing Company, Inc. v. The Renegotiation Board, CADC No. 
24685, and David B. Lilly Company, Inc. v. The Renegotiation Board, CADC 
No. 71-1025, 
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September 29, 1970, Defendant noted this appeal. There- 
after, on October 1, 1970, the District Court granted De- 
fendant’s motion for a stay pending appeal. 


COUNTERSTATEMENT OF THE FACTS 


Plaintiff filed its Standard Form of Contractor’s Report 
(RB-1) for its Fiscal Year Ended September 30, 1967. 
Thereafter, renegotiation proceedings were begun by the 
Defendant and the case was assigned to the Eastern Re- 
gional Renegotiation Board. 


In a letter dated April 20, 1970, Plaintiff requested that 
the Defendant produce for inspection and copying, in ac- 
cordance with 5 U.S.C. § 552, the following classes of docu- 
ments (App. 6a-8a) : 


A. All documents, parts, provisions, and writings of 
every kind whatsoever constituting and forming a 
part of the Renegotiation Report for the above- 
captioned fiscal year of Astro Communication 


Laboratory, prepared in accordance with Paragraph 
1472.3(d) of the Renegotiation Board Regulations. 


. All documents in the Renegotiation Board file or in 
the file of the Hastern Regional Renegotiation 
Board of the captioned fiscal year of Astro Com- 
munication Laboratory, which documents analyze, 
summarize, discuss, relate to, or in any way bear 
upon Astro Communication’s treatment, recording, 
reporting, control, or allocation of selling expenses 
including selling commission expense, advertising 
expense, operating loss carry-forwards, and cor- 
porate management fees. 


‘ To the extent not already covered hereinabove, all 
documents of every kind whatsoever in the Renego- 
tiation Board file or in the file of the Eastern Re- 
gional Renegotiation Board which constitute, com- 
prise, relate to, bear upon, or discuss the ‘‘infor- 
mation received’? which is referred to in the first 
line under paragraph 2 of Addendum #1 dated 
March 9, 1970, which was sent to Astro Communi- 
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cation Laboratory by the Eastern Regional Re- 
negotiation Board. 


. All documents of every kind whatsoever in the file 
of the Renegotiation Board or in the file of the 
Eastern Regional Renegotiation Board which relate 
to, bear upon, diseuss or explain the reasons for 
the order of the Renegotiation Board made on May 
20, 1969 denying the request filed by Astro Com- 
munication Laboratory to file an untimely Appli- 
eation for Commercial Exemption. 


- To the extent not already covered hereinabove, all 
records, analyses, determinations, opinions, reports, 
or summaries containing, relating to, or bearing 
upon the renegotiation of Astro Communication 
Laboratory for | the captioned fiseal year to the ex- 
tent that such documents have been generated by 
and are in the custody of either the “Eastern Re- 
esonet Renegotiation Board or the Renegotiation 

oard. 


By letter dated April 17, 1970, the Plaintiff requested a 
renegotiation conference and also a panel meeting (to be 
held after the renegotiation conference) pursuant to para- 
graphs 1472.3(f) and 1472.3(h), respectively, of the Re- 
negotiation Board Regulations. In this letter, the Plain- 
tiff further requested that both of these meetings be held 
after the Board had complied with Plaintiff’s request for 
the production of documents under the Freedom of Infor- 
motion Act, which it intended to file imminently and which, 
as noted above, was filed on April 20, 1970 (App. 9a). 


The renegotiation conference was held in May 1970, 
despite the fact that the Board had not at that time re- 
sponded to Plaintiff’s request under the Freedom of In- 
formation Act. Plaintiff was informed at that conference 
that the Eastern Regional Renegotiation Board had made 
a tentative determination that Plaintiff had realized ex- 
cessive profits in the amount of $225,000. Plaintiff was 
further informed at this conference that a meeting before 
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the Eastern Regional Renegotiation Board had been sched- 
uled for June 12, 1970. 


On June 10, 1970, Plaintiff, having still not received a 
reply to its request under the Freedom of Information Act, 
sent a letter to the Eastern Regional Renegotiation Board 
reiterating its request that the panel meeting scheduled to 
be held on June 12, 1970 be postponed until after the De- 
fendant had responded to the Plaintiff’s request for pro- 
duction under the Freedom of Information Act (App. 3a, 
10a). Thereupon, Defendant agreed to postpone the panel 
meeting. 


By letter dated July 21, 1970 Defendant’s counsel denied 
Plaintiff’s request for production of documents in its en- 
tirety, stating that the documents requested in Plaintiff’s 
letter of April 20, 1970 in Class A, other than Part 1-A of 
the Report of Renegotiation, the accounting section, were 
exempt from disclosure under 5 U.S.C. §$552(b) (3), (4), 
(5), and (7); that the request for documents in Classes B, 
C, and E did not provide reasonably adequate descrip- 
tions of particular records and that such records, in any 
event, were exempt from disclosure pursuant to 5 U.S.C. 
§§ 552(b) (3), (4), (5), and (7); and that the documents 
requested in Class D were exempt from disclosure pursuant 
to 5 U.S.C. §§ 552(b) (3), (4), and (5) (App. la-14a). 


By letter of July 30, 1970 Defendant approved the action 
of its general counsel described above. By letter dated 
July 31, 1970, Defendant informed Plaintiff that the hear- 
ing before the Eastern Regional Renegotiation Board had 
been scheduled for August 17, 1970. The letter further 
stated: 


If this date is not convenient for you, please inform me 
= to Ma earlier date might be satisfactory. [App. 
a, 4a 


Thereafter, at Plaintiff’s request the hearing date was post- 
poned until August 24, 1970. 
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On August 12, 1970, Plaintiff filed its complaint to enjoin 
Defendant from withholding documents Plaintiff was right- 
fully entitled to under 5 U.S.C. § 552, and further, to tem- 
porarily restrain Defendant from continuing any further 
proceedings in connection with the renegotiation of Plain- 
tiff’s Fiscal Year 1967 until further order of the Court. 


After oral argument on August 21, 1970, the District 
Court (Judge Pratt) entered an order stating that Defend- 
ant had repeatedly denied requests for production of docu- 
ments made by this Plaintiff and by others; that unless 
Defendant was restrained and enjoined from continuing 
the renegotiation proceedings with respect to Plaintiff’s 
Fiscal Year 1967, Defendant would proceed to a final deter- 
mination prior to a determination of Plaintiff’s right to 
the production of certain documents heretofore requested 
of Defendant by Plaintiff; and that in light of this Court’s 
decision in Grumman Aircraft Engineering Corp. v. The 
Renegotiation Board, — U.S. App. D.C. —, 425 F.2d 578 
(1970), it was likely that Plaintiff would be successful in 
the litigation, that Defendant would be required to pro- 
duce the documents requested, and that Plaintiff would 
suffer irreparable injury if the documents were not pro- 
duced prior to the completion of the renegotiation pro- 
ceedings. 


The order thereupon enjoined the Defendant from con- 
tinuing with the renegotiation proceedings involving Plain- 
tiff, ordered the Defendant to allow Plaintiff, within thirty 
days from the date of the order, to inspect and obtain copies 
of all documents requested by Plaintiff which Defendant 
had no objection to turning over to Plaintiff, and further 
ordered Defendant to submit to the Court in camera, within 
thirty days from the date of the order, all documents which 
the Defendant objected to turning over to Plaintiff, with a 
statement of the reasons for each such objection (App. 
22a-24a). 

Defendant filed its response to the Court’s order on Sep- 
tember 21, 1970, wherein it submitted to the Court for an 
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im camera inspection all of the documents requested by 
Plaintiff, other than those for which Defendant’s Chairman 
asserted Executive Privilege. With respect to the former 
documents, Defendant stated that it had no objection to 
transmitting these documents to Plaintiff since the docu- 
ments were Plaintiff’s own “‘submissions to the Renegotia- 
tion Board and related factual materials pertaining to 
[Plaintiff’s] business, commercial, financial and other busi- 
ness activities,’’ but that it did object to producing such 
documents pursuant to 5 U.S.C. § 552 since Defendant was 
of the opinion that the document were exempt from dis- 
closure pursuant to 5 U.S.C. $$ 552(b) (4) and (7). 


Together with the response to the Court’s order, Defend- 
ant filed an ‘‘ Affidavit and Claim of Privilege’? executed 
by Lawrence S. Hartwig, Chairman of the Renegotiation 
Board, wherein Mr. Hartwig stated that the internal rec- 
ords of the Board included: 


(1) Part 2 of the Report of Renegotiation, which 
consists of the renegotiator’s analysis and evaluation 
of the case, his opinions of the contractor’s contentions, 
and his recommendations to the Regional Renegotia- 
tion Board with respect to the existence of the amount 
of excessive profits, if any; 


(2) ‘‘Intra-governmental’’? communications consist- 
ing of informational memoranda and reports, and com- 
ments containing an expression of views, opinions and 
recommendations of the personnel of the Board.”? 
There was a total of 16 such documents; 


(3) A report submitted by a defense contractor re- 
lating to the performance of Plaintiff’s subcontracts 
which had been furnished to the Board after assur- 
ance had been given to the contractor by the Board 
that the report would be kept confidential and would 
be used only for the purpose of evaluating the per- 
formance of Plaintiff; and 


(4) A document classified a confidential by a mili- 
tary department. 
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Mr. Hartwig refused to produce these four categories of 
documents for in camera inspection by the Court and as- 
serted Executive Privilege as the ground for such nondis- 
closure, stating: 


... I have, with the approval of the Renegotiation 
Board, determined that it would be injurious to the 
public interest to disclose the contents of such docu- 
ments to the Court for in camera inspection or to the 
Plaintiff for examination. 


By order dated September 25, 1970, the District Court 
held that the document in Category (4) above, classified as 
confidential by a military department, was exempt from dis- 
closure pursuant to 5 U.S.C. §552(b) (1).2 The Court’s 
order further stated that the Defendant had the burden of 
sustaining its refusal to produce the requested documents 
to the Plaintiff or to the Court for in camera inspection; 
that the Defendant had made no effort to submit the docu- 
ments for in camera inspection; that ‘‘a claim of Executive 
Privilege as a basis for refusing to make documents avail- 
able for inspection and copying under the Freedom of In- 
formation Act is not sustained by its mere assertion by 
the chairman of the Defendant, the Renegotiation Board”’; 
that such in camera inspection would be consistent with this 
Court’s decision in Boeing Airplane Co. v. Coggeshall, 108 
U.S.App.D.C. 106, 280 F.2d 654 (1960); and that such 
im camera inspection would not jeopardize military or diplo- 
matic affairs of the United States. 


2The documents referenced in Defendant’s response to the Court’s order 
of August 21, 1970, Plaintiff’s own submissions to the Renegotiation Board 
and related factual materials pertaining to Plaintiff’s commercial, financial 
‘and other business activities, and the document included in Category (3) of 
Mr. Hartwig’s Affidavit, the report submitted by a defense contractor relat- 
ing to the performance of Plaintiff’s subcontracts, have been provided to the 
Plaintiff by the Defendant. The issue as to the production of these docu- 
ments is therefore moot. 
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The order then directed the Defendant to submit the 
documents described in Categories (1), (2), and (3) of 
Mr. Hartwig’s Affidavit to the Court for in camera inspec- 
tion within ten days from the date of that order, together 
with a memorandum explaining those portions of the docu- 
ments which Defendant contended dealt with recommenda- 
tions as to policies which should be pursued by the Defend- 
ant or recommendations as to decisions which should be 
reached by Defendant, and justification of its claim that 
those portions of the documents should not be made avail- 
able to the Plaintiff (App. 37a-40a). 


On September 29, 1970, Defendant filed its notice of ap- 
peal from this order, and on October 1, 1970 the District 
Court granted the Defendant’s motion for a stay of the 
order pending appeal. 


ARGUMENT 


I, The District Court Properly Ordered the Documents in 
Question be Produced for in camera Inspection by the 
Court 


The primary purpose in passing the Freedom of Infor- 
mation Act, 5 U.S.C. § 552, was that the then Section 3 of 
the Administrative Procedure Act, 5 U.S.C. § 551, was used 
more as an excuse for withholding documents than as a 
disclosure statute. Thus, the Senate Report on this Bill 
stated the following with respect to the predecessor of the 
Freedom of Information Act: 


Under the present Section 3, any Government official 
ean under color of law withhold almost anything from 
any citizen under the vague standards—or, more pre- 
cisely, lack of standards—in Section 3. It would re- 
quire almost no effort for any official to think up a 
reason why a piece of information should be withheld 
(1) because it was in the ‘‘public interest.”’... [S. Rup. 
No. 813, 89th Cong., Ist Sess. 3 (1965) ] 
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Mr. Hartwig’s ‘‘Affidavit and Claim of Privilege’’ 
states that Defendant is not disclosing the documents re- 
quested by Plaintiff and by the Court, because: 

I have... determined that it would be injurious to the 


public interest to disclose the contents of such docu- 
ments. 


The basic conflict between this statement by the Chair- 
man of the Renegotiation Board and the fundamental pur- 
pose of the Freedom of Information Act constitutes the 
very heart of this case. Are members of the public to con- 
tinue to be kept in the dark by the unilateral, unreviewable 
action of a head of an agency or are the needs of justice 
and fairness in a free society to be served by the judiciary? 


The purpose of the Freedom of Information Act is clear 
and unequivocal: 


It is the purpose of the present bill . . . to establish 
a general philosophy of full agency disclosure unless 
information is exempted under clearly delineated stat- 
utory language and to provide a court procedure by 
which citizens and the press may obtain information 
wrongfully withheld. [S. Rep. No. 813, 89th Cong., 1st 
Sess. 3 (1965) ] 


Thus, the Act provides: 


. each agency, on request for identifiable records... 
shall make the records promptly available to any per- 
son. On complaint, the district court of the United 
States in the district in which the complainant resides, 
or has his principal place of business, or in which the 
agency records are situated, has jurisdiction to enjoin 
the agency from withholding agency records and to 
order the production of any agency records improperly 
withheld from the complainant. In such a case the 
court shall determine the matter de novo and the 
burden is on the agency to sustain its action. In the 
event of non-compliance with the order of the court, 
the district court may punish for contempt the re- 
sponsible employee. [5 U.S.C. § 552(a)(3)] 
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The presumption is, therefore, clearly in favor of dis- 
closure. The burden is on the agency to show how the 
public interest is served by nondisclosure. 


In its letter to Plaintiff in which it denied access to any 
of the documents requested under the Freedom of Infor- 
mation Act, Defendant based its denial upon 5 U.S.C. 
§§ 552(b) (3), (4), (5), and (7).. However, Appellant’s brief 
speaks only in terms of 5 U.S.C. §$552(b)(5), and Plain- 
tiff therefore assumes that Defendant has abandoned its 
objections premised on 5 U.S.C. § 552(b) (3), (4), and (7) 
to production of the documents still in issue. 


5 U.S.C. §552(b)(5) provides an exemption from dis- 
closure under the Act for: 


. . . inter-agency or intra-agency memorandums or 
letters which would not be available by law to a party 
other than an agency in litigation with the agency. 


However, not all inter-agency or intra-agency memoran- 
dums are exempt. Bristol-Myers Co. v. F.T.C., — U.S.App. 
D.C. —, 424 F.2d 935 (1970). The legislative history of 
the Act supports the view that this is a limited exemption 
(S. Rep. No. 813, 89th Cong., 1st Sess. 9 (1965)). Clearly, 
such documents are not normally purely factual and thus 
subject to disclosure, or purely policy-related and thus not 
subject to disclosure. As this Court stated in Boeing Air- 
plane Co. v. Coggeshall, supra, at 662: 


We do not mean to suggest, however, that Government 
documents can easily be separated into fact finding and 
decision making categories . .. 


The question then arises as to how the District Court is 
to determine whether the documents, the production of 
which is requested, come within the exemption provided in 
5 U.S.C. § 552(b) (5). 


The most logical method to employ in making such a 
determination is to submit the documents to the Court for 
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im camera inspection. This is especially true where the 
Freedom of Information Act is involved, because it was 
the primary purpose of that legislation to remove from the 
agencies of Government the power to refuse to disclose 
documents which members of the public should be entitled 
to. The legislative history also supports this view: 
That the proceeding must be de novo is essential in 
order that the ultimate decision as to the propriety of 
the agency’s action is made by the court.... [S. Rep. 
x se 89th Cong., 1st Sess. 8 (1965) ; emphasis sup- 
plie 


Such determinations are customarily decided by the court. 
Machin v. Zuckert, 114 U.S.App.D.C. 335, 316 F.2d 336, 341 
(1963). 


This procedure was expressly approved by this Court, 
prior to passage of the Freedom of Information Act, where 
the issue involved a claim of privilege by the Renegotiation 
Board in defending against a subpoena issued pursuant to 


Rule 26(b) of the Federal Rules of Civil Procedure, 28 
U.S.C.A.: 


In the present case, where no military or state secrets 
are involved,* and where the generally meritorious 
basis of the subpoena—including necessity—has been 
established, we think it proper for the District Judge 
to examine in camera the individual papers which are 
alleged to be privileged, and direct exclusions or ex- 
cisions in a manner deemed lawful and appropriate, 
keeping in mind the issues of the case, the nature and 
importance of the interests supporting the claim of 
privilege and the fundamental policy of free societies 
that justice is usually promoted by disclosure rather 
than secrecy. [Boewg Airplane Co. v. Coggeshall, 
supra, at 662] 


This procedure was directed by this Court after the 
passage of the Freedom of Information Act in Bristol- 


3 Defendant has not asserted that any such secrets are involved in the 
documents in issue in this case. 


13 


Myers Co. v. F.T.C., supra. In that case, the Plaintiff had 
brought suit seeking to compel Defendant to produce cer- 
tain documents pursuant to the Freedom of Information 
Act. The District Court dismissed the complaint, finding 
that many of the documents sought fell within the statutory 
exemptions, including that for internal agency documents. 
The District Court did not, however, examine the docu- 
ments in question nor did it explain the specific justification 
for withholding particular items. This Court remanded the 
case, stating: 


The legislative plan creates a liberal disclosure re- 
quirement, limited only by specific exemptions which 
are to be narrowly construed. Each exemption cited 
by the District Court raises substantial difficulties of 
interpretation which cannot be resolved on the record 
before us. [Bristol-Myers Co. v. F.T.C., supra, at 938] 


This Court placed the initial responsibility for resolving 
those ‘‘difficulties of interpretation” and for insuring that 


the exemptions were strictly construed upon the District 
Court, and directed that Court to carefully consider the 
documents in question. This Court’s directive left no 
doubt that it contemplated an in camera inspection by the 
District Court on remand. 


Similarly, in Ackerly v. Ley, 187 U.S.App.D.C. 133, 420 
F.2d 1336 (1969), this Court approved an in camera in- 
spection by the District Court to determine whether docu- 
ments requested under the Freedom of Information Act 
were exempt from disclosure under any of the exemp- 
tion provisions of the Act, including that for inter-agency 
or intra-agency memorandums, as defined in 5 U.S.C. 
§ 552(b) (5). 


The philosophy of the Freedom of Information Act is 
one of full disclosure. It was also the intention of that 
Act to remove the determination of what documents are 
exempt from disclosure to the public from the agencies in 
possession of those documents to the Courts. That being 
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so, in camera inspection by the District Court to determine 
whether and to what extent documents are subject to the 
various exemptions of the Act is so logical and so fair as 
to be self-evident. 


Il. The Defendant's Assertion of Executive Privilege Does Not 
Preclude an in Camera Inspection by the District Court 


The defendant has attempted, by asserting Executive 
Privilege, to short-circuit the legitimate function of the 
District Court in suits of this nature. If it is sustained in 
this action, it will have succeeded in making an absolute 
farce of the Freedom of Information Act. Members of the 
public will have been given a right without a remedy if, 
upon the affidavit of the head of an agency, documents 
which might otherwise be subject to disclosure are cloaked 
in secrecy. The Freedom of Information Act was passed 
to avoid precisely this circumstance. As stated above, the 
Court is charged with the responsibility under the Act for 
determining what documents come within its exemption 


provisions, not administrative officials. The Court must 
not adbdicate that responsibility. 


At no point in its brief does Appellant illustrate in any 
way what injury will occur to it if the documents in question 
are presented to the Court for im camera inspection. Mr. 
Hartwig’s ‘‘ Affidavit and Claim of Privilege’’ asserts that 
it would not be ‘‘in the public interest to disclose such docu- 
ments.’? Why not? What we are here concerned with is 
not disclosure to the public at large, but rather to one Dis- 
trict Court Judge, for him to determine whether the docu- 
ments are exempt or not from disclosure under the Act. 
There is no possibility that the issue of whether Plaintiff 
realized excessive profits will be litigated in the United 
States District Court. It will be in a completely separate 
forum. Disclosure of privileged documents to a judge is 
an infringement upon their privileged nature, but where 
the privilege involved is other than military or state secrets, 
such infringement is surely de minimis. At the very least, 
it is so in this case. 
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But a more basic inquiry here is whether the documents 
are privileged. If they are so for the reasons stated by 
Mr. Hartwig, then they would also be exempt from dis- 
closure under the Freedom of Information Act. To this 
extent, it is questionable whether Executive Privilege, as- 
serted to protect the type or privilege asserted here, sur- 
vived the enactment of 5 U.S.C. § 552. 


The determination of what inter-agency or intra-agency 
memorandums or letters would not be available by law to a 
party other than an agency in litigation with the agency 
(5 U.S.C. $552(b)(5)) is ordinarily a task for the Court. 
Machin v. Zuckert, supra. It is not a simple determination, 
yet Mr. Hartwig’s Affidavit obviously attempted to estab- 
lish that all of the documents in question were within the 
(b) (5) exemption of the Act. This is the very question the 
Court must decide, and it cannot decide it without examin- 
ing the documents. Bristol-Myers Co. v. F.T.C., supra. 


Appellant’s brief sets forth the proposition that if the 
claim of Executive Privilege is formally lodged by the head 
of the department which has control over the matter after 
personal consideration by that officer, the claim of Execu- 
tive Privilege should be honored by the Court and, presum- 
ably, all inquiry concerning whether the documents should 
be disclosed should terminate. It cites Carl Zeiss Stiftung 
v. V.E.B. Carl Zeiss, Jena, 40 F-R.D. 318 (1966) as author- 
ity for this conclusion. However, the case does not sup- 
port that conclusion.‘ 


Although the claim of Executive Privilege was formally 
lodged in that case by the agency involved, the Court pro- 
ceeded to examine the relative needs of the parties, not 
only for the purpose of determining whether the documents 
requested under the Federal Rules of Civil Procedure would 
be disclosed, but also whether the documents would be sub- 
mitted for an im camera inspection. The Court found that 


4 As United States v. Reynolds, 345 U.S. 1 (1953) makes clear, these are 
merely the procedural prerequisites which must be complied with before the 
Court will consider the applicability of Executive Privilege. 


16 


the agency had produced 4,500 documents; that only 45 had 
not been produced; that although no diplomatic secrets were 
involved in the documents requested to be produced, there 
was substantial danger of disclosure of diplomatic informa- 
tion contained in the documents; that the Plaintiffs had not 
shown that the information contained in the documents was 
not otherwise obtainable; and, finally, that the Plaintiffs 
had failed to show any need for the documents in question. 


Balancing the relative interests of the parties, the Court 
concluded that the interest of the Government in nondis- 
closure overwhelmingly outweighed the interest of the 
Plaintiffs in disclosure, that the documents need not be 
produced, and that under the circumstances of that case, 
the documents would not have to be produced for an im 
camera inspection. <A further consideration affecting the 
Court’s conclusion in the case was the fact that the agency 
in possession of the documents was not a party to the litiga- 
tion. Consequently, it could not obtain any advantage in 
the litigation by refusing to produce the documents. 


That factor is not present in this case, where the agency 
asserting the privilege is the Defendant in the litigation 
and will unquestionably gain a considerable litigation ad- 
vantage by not disclosing the documents. Cf. Boeing Air- 
plane Co. v. Coggeshall, supra; United States v. Reynolds, 
supra; Machine v. Zuckert, supra. To compound this prob- 
lem, Defendant is the moving party in the renegotiation 
proceedings. 

Throughout its brief Appellant refers to the fact that 
Defendant produced the ‘‘bulk’’ of its file in Plaintiff’s 
renegotiation proceeding, as if cases are decided by the 
weight of the evidence in ounces and pounds rather than on 
the basis of their probative value. The documents pro- 
duced by Defendant were virtually entirely composed of 
those submitted by Plaintiff, itself. Therefore, the fact that 
the ‘‘bulk’’ of the file has been produced is inconsequential. 


Appellant’s brief relies almost wholly upon the decisions 
in United States v. Reynolds, supra, and Carl Zeiss Stiftung 
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v. V.E.B. Carl Zeiss, Jena, supra, to support its conclusion 
that the assertion of Executive Privilege was proper and 
should have been honored by the District Court. United 
States v. Reynolds involved a request for the production of 
documents which contained military secrets. The privilege 
asserted by the Government in that case is clearly distin- 
guishable from that asserted in this case, and is in no way 
a precedent in support of Defendant’s position. 


Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena, involved 
a factual situation which, as is discussed above, is not at all 
analogous to that present in this case. It is also, therefore, 
clearly distinguishable from the instant appeal. In addi- 
tion, both cases were decided before the enactment of the 
Freedom of Information Act. Therefore, in neither case 
was the request for production of documents made pursuant 
to a statute whose primary purpose is the full disclosure 
of the activities and affairs of Government in a free society. 


In Carl Zeiss Stiftung, the Court’s decision was based 
on a comparison of the relative ‘‘needs’’ of the parties. 
However, under the Freedom of Information Act it is pre- 
sumed that the documents will be produced. As even Ap- 
pellant’s brief notes (p. 30), ‘‘need’’ on the part of 
Plaintiff is irrelevant in a request for documents brought 
under the Freedom of Information Act.5 As was pointed 
out above, Defendant has in no way explained how it would 
be damaged by an im camera inspection of the documents in 
issue, It has voiced its objections to such disclosure only 
in the most vague, generalized terms of such disclosure not 
being ‘‘in the public interest,’? a position which the 
Freedom of Information Act was enacted to abolish. 


Whether the documents which the Board refuses to 
disclose are such as would be exempt under 5 U.S.C. 


5 The question of the extent to which Plaintiff “‘needs’? the documents in 
issue in order to obtain a due process hearing before the Renegotiation Board 
will be briefed in the case of Astro Communication Laboratory v. The Ee- 
negotiation Board, No. 24,778, which is also pending in this Court. 
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§ 552(b)(5) is a question which is not easily determined, 
and which is not susceptible of determination by the head 
of an administrative agency. Such questions have tradi- 
tionally been decided by the Court. The Freedom of In- 
formation Act presumes disclosure of all documents re- 
quested, and expressly places the burden on the Court to 
construe strictly the exemptions from disclosure which are 
provided for by the Act. The only way for a Court to 
comply with this directive is for it to examine any requested 
documents in camera. Where military or state secrets are 
not involved, it may not abdicate that responsibility to the 
head of an agency. Consequently, the assertion of Execu- 
tive Privilege by the Defendant is contrary to the legisla- 
tive intent, as well as to the express language, of the 
Freedom of Information Act and, under the circumstances 
of this case, is clearly inappropriate and improper. 


CONCLUSION 


For the reasons stated, this Court should affirm the deci- 
sion of the District Court. The Court should also vacate 
as moot so much of the District Court’s order as relates to 
the performance report from Sylvania Electronic Systems. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,779 
ASTRO COMMUNICATION LABORATORY, 
Plaintiff-Appellee, 
Vv. 
THE RENEGOTIATION BOARD, 
Defendant-Appellant. 


wo a ake | 
ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


REPLY BRIEF FOR THE APPELLANT 


ae In Point I of our main brief, we demonstrated that the Chairman 


- of the Renegotiation Board had, by affidavit, appropriately invoked 
and established the meritorious character of the claim of executive 
privilege for Part II of the Report of Renegotiation and the 
other deliberative documents of the Renegotiation Board. In Point 
II of our main brief, we demonstrated that under Juage Robinson's 
analysis in Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena, hO F.R.D. 
318, which this Court adopted in V.E.B. Carl Zeiss, Jena v. Clark, 
384 F.2d 979, certiorari denied, 389 U.S. 952 (1967), | and since the 
record before the district court abundantly demonstrated that the 

’ claim of executive privilege was well-founded, "divulgence even 
in camera is both unnecessary and improper.’ Significantly, the Brief 

iarly, under e analys ustice Ree iser uminum 
& chemice. Corp. v. United veareee 157 F.Supp. 939, ou Court o 
Cia: in camera inspection is improper without a "definite 


snes by plaintif? of facts indicating reasonable cause for requiring 
such a submission.’ 


of the Appellee does not even attempt to meet either of these 


/ 


controlling points. 


The Brief of the Appellee does “question” (at p. 15)whether 


the doctrine of executive privilege "survived the enactment of 
5 U.S.C. §552." However, there is grave doubt whether Congress 
could, even if it chose, eradicate the doctrine of executive 
privilege which is so basic a part of our system of government. 
See Davis, "The Information Act," 34 U. Chi. L. Rev. 761, 763 
(1967). And certainly there is no warrant for the unsupported 
supposition that Congress intended, sub silentio, to accomplish 
this drastic result. Indeed, the pertinent legislative history 
indicates that Congress deliberatively refrained from any attempt 
to tamper with executive privilege and that it recognized that 
the doctrine would continue to exist, to the same extent as it 
existed before, independently of the Information Act. See the 
remarks of Senator Moss, Chairman of the House Foreign Operations 
and Government Information Subcommittee, and a leading proponent 
of the Information Act, that: 

* * * we'are not trying to get at Executive 

privilege. This is the area where Congress 


and the President and the courts are going to 
continue to adjust and accommodate. 


2/0ur Main brier also pointed out (p. 73, in. 23) that the record 
Clearly established the applicability of Exemption 5 t6 the deliberative 
documents involved here. We need only add to that discussion the 
citation to a recent well-reasoned opinion of Chief Judge Northrup 

in Wellford v. Hardin, D. Md., Civil Action No. 21551, opinion 

dated February 3, 1971 (reprinted infra, pp. le-lla). 


Hearings before a Subcommittee of the Committee on Government 
Operations on H.R. 5012, et al., 89th Cong., 1st Sess. pp. 13-14 
(1965). See also Id. at pp. 108, 131. And see General Services 
Administration v. Benson, 415 F.2d 878, 879 (C.A. 9, 1969), which 
implicitly recognizes that executive privilege may be invoked 
in an appropriate case notwithstanding the enactment of the 
Information Act. | 
CONCLUSION | 

For the foregoing reasons, and for the reasons stated in our 
main brief, this Court should reverse that portion of the district 
court's order of September 25, 1970 which (1) refuses to honor the 
claim of executive privilege asserted by the Renegotiation Board 


Chairman with respect to Part II of the Report of Renegotiation and 


the other withheld deliberative documents and (2) orders the 


Renegotiation Board to submit those documents for in camera judicial 
inspection. The Court should also vacate as moot so much of the 
district court's order as relates to the performance report from 
Sylvania Electronic Systems. : 

Respectfully submitted, 

L. PATRICK GRAY, III, 
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THOMAS A. FLANNERY, — 
United States Attorney, 


MORTON HOLLANDER , 
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THE COURT: I am going to render an opinion at this 


time. I reserve the right to edit it, add oases and put , 
any other facts in that I think are relevant, but not to 
change the conclusion, 

If in my statement of the operative facts, as I 
go along, you have any suggestion to make, please stop me 
and wetll work it out, so that I won't have to ohange 
anything. 

This case was decided by this Court on June 26, 
31970. The Governuent took an appeal. 

In the decision rendered by this Court, it required 
the Government to present for in camera inspection two 
types of documents; nanely, a document known as the Biweekly E 
Reports of the Director, Slaughter Inspection Division, to 
the Aduinistrator of the Consuwer and Marketing Service and 
Minutes of the Meetings of the National Food Inspection 
AGvisoxvy Conumittee. These documents I wili desoribe in more 
detail hereinafter, 

Following notice of appeal, Judge Watkins on 
July 14, 1970, issued a stay of this Court‘s order pending 
appeal. Both parties then obtained from the Fourth Circuit . | 
Court ef Appeals on August 20, 1970, an order vacating that 
stay end dismissing the appeal as to Part Two of this 


Court's order of June 26, 1970. 


Part. Two, as I have heretofore mentioned, has to do. 
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| 
with the in camera inspection of the Biweekly Reports and the 


Minutes of the Meeting of the National Food Inspection 
| 


Advisory Connittee, ! 


The Court of Appeals on August 20, 1970, upon the 
motion of both parties, dismissed the appeal! as to the 
production in camera of the Minutes. and the Biweekly Reports 
and vacated the District Court's stay of cheliproceseings 
as to these reports, These reports are now before this 
Court with Defendant’s motion for reconsideration; the 
reports having been submitted to this Court in a seated 
envelope, but not opened as of this date, 

In its motion for reconsideration, tke Defendant 
requests that this Court great its initial notion filed 
heretofore in connection with this case to dismiss or in 
the alternative for summary judgment as to these two reports, 

The issue before this Court, therefore; is 
whether to grant the Defendant’s motion to dismiss and for 
summary judgnent, 

It then becores pertinent to define the dispute 
in this mitter, The Plaintiff claims that he has a right 
to inspect these reports or to have the Court inspect then 
in camera and to extract therefrom scientifio or factval 
uatter pertaining to his suit, Plaintiff contends that | 


5 USC, Section 552(b)(5) which sets up an exemption from 
| 


disclosure of ail “inter-agency or intra-egency memorandums 
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or letters which would not be available by law to a party 
other than an agency in litigation with the agenoy" is 
inapplicable to these documents. 

fo resolve this dispute, a description of these 
docunents is in order, 

1. Biweekly Reports. 

These Biweekly Reports are prepared by the 

Slaughter Inspection Division of the Department of Agrioul ture 
and are a part of the reporting mechanism within the Consuner 


and Marketing Service of the Department of Agriculture. 


They contain, and I quote from paragraph 11 of the - 


Administrator, Consumer and Narketing Service, Roy W, 
lemnartson‘’s affidavit, the following: 

“Summaries of work accomplishments ; current and 
potential problems of both an operational and an administra~ ~ 
tive nature; future procurement plans for food commodities 
: : e @hd comments, opinions, judgments, and recommendations 
on developuents and personnel practices affecting or 
retating to the administration of agency programs." 

2. Minutes of the Meetings of the National Food 


Inspection Advisory Conm3 ttee. 

In accordance with Lennartson'‘s affidavit, 
paragraph 4, the Advisory Committee was established under 
authority granted the Secretary of Agriculture by the 
Federal Meat Inspection Act, 21 USC 661, et seq., and the 


- hla - 


es 
Poultry Products Inspection Act, 21 USC 454, et seq., for 
purposes inciuding "1, (CWaluating State prograns for the 
purpose of the Agts, 2. Optaining better coordination and 
more uniformity among the State prograus and between Federal 
and State prograus, 3, ®roviding adequate protection to 
consuaers ," : 

These Minutes, according to the affidavit, are 
records of the deliberations of this coumittes and contain 
opinions, conclusions and recommendations of the committee. 

The Plaintiff at this hearing, as it did in the 
original arguments before this Court last sunmer, 1970, 
xelies nost strongly upon the interpretation] of the statute 
in question artioulated in Bristol-Myers Coenen v. Federal 
Trade Commission, 424 F.2d 935 (D,C.Ciz, 1970); Ackerly v. 


ley, 425 F.2d 1886 (D.C.Cir. 1969); and other cases inter- 


preting this statute by the Distriot Courts for the District 


ox Coluabia. ! 
I¢ would appear from a perusal of the authori ties 
in connection with the interpretation of this section that 
certainly the most liberal construction is placed upon it by 
the United States federal courts in the District of Columbia. 
Bristol-Myers enunciates the fremework which 
Plaintiff? feels a District Court must observe in making a 


determination as to the applicability of the exemption con- 


tained in 5 USC, Section 552(b)(5). 


- 5a - 


The statute is specific, however, in its 
exemption of “inter-agency ov intra~agency memorandums oy 
tetcexs which wowid not be available by law to a party other 4 
than an agency in litigetion with the agency." 5 USC, 
Section 552(b)(5). 

Yhis provision snecurages the free exchange of 
ideas asong Government policy sukers, but it does not 
authorize an agency to throw a protective blanket over all 
inforuation by casting it in the form of an internal 
memorandum. Purely factual reports and scientific studies 
cannot be cloaked in secrecy by an exemption designed to 
protect oniy “those internal working papers in which opinions 
are expressed and policies formulated and recommended.” . 

Furthermore, an internal menorandum may lose its 
vrotective status when it is publicly cited by an agency as 
the soie basis tor its action. 

I will say that this Court in its opinion of 
dune 26, i970, erroneously feit that the documents in 
question here were such that they should be produced 
in camera for ; z : ot “Zastual 
SY StisHtiTic rr s*; that information having been 
culled from these reports the doounents should be turned over 
to the Plaintiff. 


Hiowever, on reconsideration, after hearing argu- 


ment of counsel today, checking decisions from other 


- 6a - 


jurisdictions, and, more particularly, in focusing on the 


character ané nature of the Biweokly Reports and the Minutes 
therselves, this Court feels that they are doouents which 
shovld not be subjeoted to the scrutiny of this Court, dvut 
rather, reflect inter-agency matters which are certainly of 
the opinion and formative nature, and thus fall within the 
purview of the exemption granted by Congress. 

A close perusal of the congressional intent in 
the enactment of this legislation indicates that Congress 
did not wish to put any more blocks in the way of inter- 
agency communication and fuxthex slow down the already snail 
Pace of policy making in the departments. Congreso felt 
that the frea exchange of ideas within these departments 
which ultimately go into the making of the policy decisions 
aad xesotutions woule bo impedee if there was public dis- 


closure, 
This Court foels that the Plaintiff's reiiance on 

| 
Ackexiy is not well taken in that the doouments in question 


there were not as well defined by any manner ox weaas ag 
| 


they are in this caso, | 

In any event, Ackerly merely said, in effect, that 
the District Court should determine what the natare of those 
documents was, : 

There are a number of cases whick would appear to 
Support the conolusions of this Court. Two that are cer- 
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tainly persuasive are Carl Zeiss Stiftung v. Carl Zeis Jena, 


40 FRD 318, 332 (D.D.C. 1966). affirmed per ouriam in 
384 F.2d 979, cert denied 389 U.S. 952, another Distriot 
Court decision of the District of Columbia in 1966; Kaiser 
Aluminws and Chemical Corporation v, United States, 
157 F.Supp. 939, 947-48 (Ct.C1. 1958) (per Justice Reed, 
sitting by designation). 

It aight be pointed out that these oases oane 


before the enactment of the Freedom of Information Act, 


» 


the subject of this litigation, but the principle enunciated ( 
4 


in these decisions is still valid. 

Another persuasive case is international Paper 
Company v. Federai Power Cormisstion, Southern District of 
New York, 69 CIV 5169 (S.D,N.Y. 1970); and Miller v. Smith, 
292 F.Supp. 355 (S.D.N.Y. 1968) in which that Court said: 

Requiring release of such memoranda "yould 
inhibit the free expression and interchange of views within ~ 
the (agency) . . . if staf? wemoranda were available to the 
public," 

A Government agency, like any corporation, 
promuigates resolutions, or regulations in these instances, 
after a great deal of inter-agency work. 

Certainly, to force disclosure of staff memoranda 
in which opinion and facts are mixed would effectively 


nullify the process of deliberation and ultimate resolution 


upon whioh suoh an agency must act. 

Therefore, this Court upon reconsideration ene 
the motion of the Defendant for summary judgment ang returns 
the sealed envelope to the Governuent. : 


Counsel for the Defendants will submit a proper 


order. 


| 
(Concluded at 12:55 o'’clook p.m.) 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 


HARRISON WELLFORD, 


Plaintiff, 


Vv. Civil Action No. 21551 


CLIFFORD L. HARDIN, 
et al., 


Defendants. 


ORDER 

This cause having come before the Court on defendants' motion 
for reconsideration of the Court's order dated June 26, 1970, re- 
quiring submission for in camera inspection of the bi-weekly reports , 
of the Director, Slaughter Inspection Division, to the Administrator ~ 
of the Consumer and Marketing Service, Department of Agriculture and 4 
the minutes of the meetings of the National Food Inspection Advisory . 
Committee which plaintiff seeks in these proceedings and upon defen- ” 
dants' motion to dismiss, or in the alternative, for summary judgment 
as to these documents; upon consideration of the argument of counsel, 
the record and memoranda of the parties; and the Court being fully 
advised in the premises, it is by the Court this 12th day of March 
1971, 

ORDERED that; defendants' motion for summary judgment as to the ” 
bi-weekly reports and minutes of meetings which plaintiff seeks is 
hereby granted and defendants are not required to submit said reports 
and minutes of meetings for in camera inspection by the Court; and 
it is 

FURTHER ORDERED that plaintiff's motion for summary judgment as 
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to the aforesaid bi-weekly reports and minutes of meetings is 
| 


hereby denied. 


/s/ Edward Northru 
United States District Judge 


DATED: 
12th March 1971 
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